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Brian D. Monaghan 

ATTORNEY AT LAW 
SECURITY PACIFIC PLAZA 
1200 THIRD AVENUE, SUITE 1324 
SAN DIEGO, CALIFORNIA 92101 
(714) 232-6254 


January 26, 1976 


Department of Justice 

Freedom of Information Appeals Unit 

Washington, D.C. 20035 

Attn: Mr. Quinn Shea^^ 

Re: Judith (Campbell) Exner 

Dear Quinn: 

In our recent telephone conversation, you requested specifi- 
cation of reasons why the Judith (Campbell) Exner file held by 
the FBI should be given priority with respect to its disclosure. 

For the following reasons, I feel strongly that the sequential 
order of examination of requests under the Freedom of Information 
Act should not apply and that she should have her file at the 
earliest possible moment: 

1. It is obvious from the factual background that has been 
so prominent in the media lately that she is in physical 
danger until such time as all of her recollections are com- 
mitted to a writing. You will recall that Sam Giancana was 
murdered approximately one week prior to the time that he 
was to testify. This fear of physical danger was the primary 
reason for my client coming forward after the Senate Select 
Committee leaked portions of her testimony in such a way as 
to allow speculation that she knew of the assassination plot. 

2. The document which will be produced will be of historical 
s ignif icance . It is obvious that unless the background data 
is obtained, many of the facts may be clouded by an inability 
to recollect. It is in the interests of all parties that 

the facts when stated be accurate and correct but this is“ 
totally within the control of the Federal Bureau of Investi- 
gation at this point. I am r-ef erring not only to the poten- 
tial for libel suits arising out of the book, but also to 
the American peoples' right to know the true facts in general. 


'%76 


3. You indicated that many requests, to the FBI in the past 
have been of a frivolous nature. This is clearly not such a 
case since she physically viewed the file during her testimony 
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Department of Justice 
January 26, 1976 
Page Two 


before the Senate Select Committee and had portions read to 
her. Consequently, this is not analogous to a situation 
where a radical student body president suspects that there 
might be something on him somewhere in a FBI file and is 
spurred by mere curiosity. 

4. From an equitable viex'jpoint (if such a concept still 
exists) , these files have been used against her and selected 
portions of them have been leaked to the press; it would 
only seem fair that she have a right to see them. 

5. These items would appear to fall within none of the 
exceptions to the Freedom of Information Act since no inves- 
tigation is presently underway as to her and the other key 
figures involved; that is, John F. Kennedy and Sam Giancana 
are both deceased. 

While I recognize that this may be the sort of "hot potato" 
that is passed bureaucratically back and forth, it would seem 
that the foregoing reasons would necessitate someone making a 
decision to make these materials available to her. Anything that 
can be done to expedite this decision would be greatly appreciated. 

Kindest regards , 



Brian D . Monaghan 


BDM:df 

Federal Bureau of Investigation 
Attn: Freedom of Information Act 


cc: 
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Brian j 3« &lbnaghan, Esquire _ 

At t o^rnex-at _Law 
Security- Pa..cjL£ic_J?laaa 
1200 TBird_Ayenuej Suite 1324 
San Diego, California 52101 

Bear Brian: 


■y 
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This is in response to your letter of January 26, 
1976, in which you set forth a list of reasons why you 
believe that the ponding request and appeal of your 
client, Judith Campbell Exner, should bo given priority 
of handing over the several thousand previoiis requests 
still pending in the 

I asi sending a copy of your letter and my reply to 
Director Kelley for his consideration. In ny personal 
view, however, the case for preferential treatment is 
unpersuasivs . Although I understand your point of view, 

I do not accept the parallel between lis, Eacner’s case and 
that of Sa:t Giancana. As stated by you, I find the argu- 
ment that Us. Exaer is in physical danger to be really 
nothing more than that — an argument. As to historical 
sigiiif icance , this claim can also be made, at least as 
validly, on behalf of many of the other requesters who are 
patiently awaiting their respective turns in line. Although 
it is true that many requests to the F.B.I. have been of a 
frivolous nature, many others have not. It is unfortunate, 
but equally true, that the Freedom of InformatiGn and 
Privacy Acts provide no valid basis for distinguishing 
between sincere and well-intentioned requesters and those 
who are simply seeking to harass the F.B.I. To sun it 
all up, I perceive a situation in which the requester has 
a strong desire to obtain her file as quickly as possiblo -- 
a drslre she shares v/ith literally thousands of other person 
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I do not, however, see a situation in which the need of 
your client for preferential handling is so clear that I 
would be justified in intruding upon the internal pro- 
cesses of the F.B.I. in this natter, even though it is 
my present understanding that the Bureau does not intend 
to give Us. Exner any preference. 

I thoroughly enjoyed our recent telephone conver- 
sation and wish that my response could bo in accord with 
your desires. Ky basic sense of fairness, however, leads 
mo to the conclusion that J's. Exncr should wait her turn 
a conclusion that I consider to be fully consistent v/ith 
what I consider to be the basic intent of Congress in this 
area. 


You may, if you choose to do so, elect to treat this 
letter as a denial of your administrative appeal by the 
Deputy Attorney General and seoh relief in the courts. Your 
client has the right to sue in the judicial district in 
t/hich she resides, or in which she has her principal place 
of business, or in the Idstrict of Columbia^ which is also 
where the records she seehs -- if, indeed, they exist at 
all -- are located. 


Best regards. 


Quinlan J. Shea, Jr., Chief 
Freedom of Info mat ion and Privacy Unit 


0^3"(Rev. 2-14-74) 




TO: Special Investigative Division 

FROM: □ Intelligence □ General Investigative 


\ 1 Special Investigative 






REQUEST FOR SEARCH OF SPECIAL INDICES 



I i Intelligence 

, Division - □ General Investigative 
\ I Special Investigative 


Results of Criminal and Security 
Special Indices Search 

NAMES TO BE SEARCHED KNOWN ALIASES (attach separate sheet, if necessary) 
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% % 

TO: 

FROM: KS Intelligence □ General Investigative □ Special Investigative 

REQUEST FOR SEARCH OF SPECIAL INDICES 


Date of request 

1 Requesting Agent 

4/21 /?6 

SA 




Please complete following and return one copy to: 


ZQIPA 

Section 


I 1 Intelligence 

Division - □□ General Investigative 
I I Special Investigative 

X Records Management 


Results of Criminal and Security 
Special Indices Search 

KAMES TO BE SEARCHED KNOWN ALIASES (attach separate sheet, if necessary) 


Judy Campbell 


Judith Campbell Immor NO RECORD 

Judith Exner 

Judith Campbell Immon 


Bufile 


Searched by 


Date 




he 

hlC 


V21 /76 




.^"^PTIONAL form NO.tIO 
^ ^'ULY 1973 •EomON* ^ 

GSA FPMR (41 CFR) 101.1 1«6 


# 

5KN1« 


TO 


FROM 


subject: 


a 

V 

v^ 


UNITED CTAT^ GOVERNMENT 

Memorandum 

Mr . Philip Mogen 
Chief , Litigation Unit 
Freedom of Information Unit 
Federal Bureau of Investigation 

Rex E. Lee 
Assistant Attorney 
CivijL Division \ 

By: W^ffrey Axel , 

Ilnf ormation /a: 


S^neral 

d. Chief 

Privacy Unit 


date: February 24, 1976 

REL : JAxelr ad : deb 
145-12-2683 

Tel; 739-3300 


Judith Katherine Exner v. Federal Bureau of 
Investigation, U.S.D.C. S.D. Cal., Civil 
Action No.- -7’6-0089-S • > 




Enclosed is a copy of the complaint in the above- 
entitled matter filed pursuant to 5 U.S.C. §552. 

Because the Freedom of Information Act provides that •/ 
FOI cases take precedence on the docket, we would appreciate 
your providing us a litigation report in duplicate by 
March 11, 1976 if possible, which report should include 
the following: 

1. A statement as to the manner, place, and time of- 
plaintiff's request to your office to make the records 
involved available for his inspection, including four copies-^*^ 
one certified — of any docioments or other memoranda incorpor-s:;,,^ 
ating plaintiff's request. 

2. Five copies — one certified — of any correspondence 
or memoranda of any communication, written or oral, between 
your office and the plaintiff concerning plaintiff's request 
for the records involved. 

3. If the records have been identified and located a 
detailed description or summary of the records involved and 
a statement as to their current location. If it has not 

been possible to identify or locate the rec^ds, please ^ 's d/ 
include a statement to this ef f ec^^l^ X ^ * 

4. Two copies of^afe^scorrespondence or memoranda within 
your office showing t^^ administrative processing of the 
plaintiff's r.equest. 
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iBt ^ A p U.S, Savings Bonds Regularly on the Payroll Savings Plan 



5. A statement of the reason or reasons why in the 
opinion of your office the record involved should not be 
made available. Such reasons should be related as directly 
as possible to the statute, as for example, that the record 
is available under subsection (a) (1) or (a) (2) of the Act, 
that the record is exempted from disclosure by some other 
statute or that the record is within one or more of the 
other exemptions of subsection (b) of the Act, or that the 
plaintiff did not comply with the applicable regulations in 
requesting the record. Where the record falls within one or 
more of the exemptions of subsection (b) of the Act, such 
exemption should be specifically identified and discussed. 

We .suggest that you include in the affidavit or affi- 
davits a statement of facts, demonstrating the manner in 
which production of the records requested would prejudice 
the operation of your office. 

6. Executed original and five copies of an affidavit 
setting forth facts, establishing any defenses you think 
pertinent. If there are- any questions on the form of this 
affidavit, Jeffrey Axelrad (739-3300) of our office will do 
his. best to assist you* 

• 7. The name and telephone nxnnber of the attorney in 
your office who will be familiar with this. 


Enclosure 


cc: United States Attorney 

San Diego, California 92101 




IN A CIVIL /'M 


CSV, 

<i'oincrly O, C. Ihnni Jfo. {?* IL'.v, 


fittttefe Ufetelct: Cotttf 

FOR THE 

SOUTHERN DISTRICT OF CALIFORNIA 


F.rCCIVED " 

Fed 10 ihsAH^n 

U.S.HAFtSHAl. 

souT.it;nUC!!.sTR;crcr 

C,VL.irOnK;-A 


Ijudith k/vo:herinb exner, 

. •'.<:•••• Plaintiff, 

[VS, ' . • . 


). 

) 

) 

) 

) 

) 


7f^~00SQ-<^ 

CiVlL action FU-E no,L„... 




{federal bureau of INVES- ' • ■ • ) 

iTlGAlIOK, ) 

jCLARENCE M. KELLEY, Director, ) 
[.Federal Bureau of Invest!- • •) 

gation ) 

iOth Street and Pennsylvania ) 
Avenue, N.W. . . v 

Washingtonf, D.C. 20535 ) 

UNITED STATES DEPARTMENT OF ) 
JUSTICE, and . ) 

} 

EDWARD IL LEVI, Attorney ) 

General of the United States ) 
Department of Justice Building) 
IOth Street and Pennsylvania ) 
, Avenue, N.W. ) 

pash5.ngton, D, C. •’••20530, ) 

1 Defendants. ■• ) 


To the above named Defendants ; 

■• ■ Yotiare hereby summoned and required to serve upon ... ; •: • 

BRIAN D, MONAGHAN . 


SIIAfMOKS 


f:* 


plaintiff’s attorney whose address 


1324 Security Pacific Plaaa 

1200 Third Avenue 

San Diego, California 92101 


an answer to the complaint which is herewith served upon you, within 60 days after service of thi.? 
suimnons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded jn the complaint. 

wnsum w, luddy 


Date: February 10, 1976 




- RG. TOITJ 


By :: 


R. G. F;OSA’I,ES.v 

S’ 

\ 0-£ 


Dcpuip Clerk, 


•if rM» ^ 


Note;*— This summons Is Issued jinrsnant to Eu3e ^ of the I'V.dcrr-5 Rules Civil Procedure. 
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19 

20 
21 
22 

23 

24 

25 
28 

27 

28 

29 

30 

31 

32 


BRIAN D. MONAGMN, ESO. 

1324 Security Pacific Plaza 
1200 Third Avenue 
San Diego, California 92101 
(714) 232-6254 


[Attorney for Plaintiff 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 


jJUDITH KATHERINE EXNER, 

Plaintiff , 
vs . 

FEDERAL BUREAU OF INVES- 
TIGATION, 


CLARENCE M. FCELLEY, Director, ) 
Federal Bureau of Invest!- ) 
gation ) 

10th Sti'eet and Pennsylvania ) 
Avenue, N.W. ) 

vjashington, D.C. 20535 ) 

j UNITED STATES DEPARTKENT OF ) 
JUSTICE , and ) 

|£DWARD II . LEVI, Attorney ) 

General of the United States ) 
Department of Justice Building) 
10th Street and Pennsylvania ) 
Avenue, N.W. ) 

Washington, D. C. 20530, ) 

) 

Defendants. ) 

) 

) 


.;.CI,ViL ACTION 

) 

) 

) 

) 

) 

) 




O 


COMPLAINT FOR INJUNCTIVE RELIEF 

acuion uriae'x: Lnt; rxeeacTn or inrormation 
Act, 5 U.3.C. §552, as amended by Pub. L, No. 93-504, 88 Stat. 

1561, to require defendants to permit access to certain records j.n 
jtheir possession. 

2. Ihis Court has jurisdiction over this action pursuant 
Ito 5 U.S.C. §552(a) (4) (B) . 


I 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


3. Plaintiff, JUDITH 1C4T1TF.3TU?. FIT.EEN (ne.G IMMOOR) 
(CAl'lPBELL} EXNER ts a resident of San Diego County, California. 

4. Defendant Feclerral Bureau of Investigation is an 
agency of the United States and lias possession of the records to 
which plaintiff seeks access. 

5. Defendant Clarence M. Kelley is the Director of the 
Federal Bureau of Investigation and initially denied plaintiff's 
request . 

6. Defendant Depar-naent of Justice is an agency of the. 

United States and is responsible, under its regulations, for re- 
viewing appeals frbin denial’s ’F-EL df'-lequests for records. 

7. Defendant Edvyard H. Levi is the Attorney General of 
[the United States; the Department of Justice made the final denial 
[of plaintiff's request on February s > • 1976 . 

8. By letter dated December 24, 1975 (a copy of v;hich 

!is attached as Exhibit "A"), plaintiff requested access to all 

1 

[^records in the possession of the FBI pertaining to plaintiff. 

9. By failing to produce or make available said records 
within the statutory period, Defendant FBI denied plaintiff's re- 
quest. 

10. By letter dated November 11, 1976 (a copy of which is 

attached as Exhibit "B", plaintiff appealed the initial denial. 

(exhibit C) 

11. By letter dated January 26, 1976/ /plaintiff request- 
ed preference and specified the justification for such preference. 

12. .By letter dated February 1976 (a copy of which 
is attached as Exhibit "D" , Quinlan J. Shea, Chief, Freedom of In- 
fonnation Appeals Unit, Office of the Deputy Attorney General, 
denied said ctppeal . 

13. Pursuant to 5 U.S.C. §552 (a) (3), plaintiff is en- 
titled to acces.s to the requested records, and there is no legal 




n 

* z. * 


3 


basis for defendants' denial of such access, nor has any such 


oasis f 


or denial been raised by defendants in response to plaintiff's 


request and appeal. 

WHEREFORE, plaintiff prays that the Court (I) order 

defendants to permit access to the requested irecords; (2) provide 

for expeditious proceedings in this action as provided in 5 IJ.S.C. 

S>.jo2(a) (4) (D) j (o) award plaintiff her costs and reasonable 

attorneys fees in this action; and (4) grant such other and 

•"-’orther relief as the court may deem just and proper, 

DATED: San Diego, California 

February 6, 1975 


7 / 


/ ) ■ 

-BRIAN D. MONAGNAN 





Suite 1324 - Security Pacific Plaza 
1200 Third Avenue 
San Diego, California 92101 
(714) ‘232-6254 

Counsel for Plaintiff 
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^^aicad States and is rasposslblc^ smdasr its rogijistxccss ^ for re- 

appeals fro^ denials by tiss FBI. of rei^osts for records. 
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^ys£ Bnited States; ^epartrnsaac of tbe final deslal 
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EsiiiBit plaintiff re<piested acessr to all 
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IVssisfcant ^Vfctoraey Ooneral 

Civil Division ZSarch 15, 1075 

Attn$ Jeffrey Axelrad 

1 - Mr. McDermott 

Director, FBI Attn: Mr. Hanigan 

1 - Mr. Mintz 

^ ^ 1 “ FOIA Litigation ^ 

amim CMIPCLIJ. ESMEVL V. (Mr. Moschella) '' 

FEDEPAL BUREAU €F ISJVESCIGA^IOH, et al, / 

(U.S.D.C.., S.D» CALlFOEillAj 

CIVIL ACSIOH i:o* 76-0080-S '/ 

/ 

Reference is saadc to r.C5n,oran«3aa of Jeffrey 
Arelrad, djief, InforKGtion ancl Privacy tmit. Civil 
Division, ^ateS February 24, 1975, bis reference DDLs 
JA:selrad:Jcb 14S**12~2683, in «bicb a litigation r<?port 
in captioned matter was requested* 

For your information, by letter dated Decenber 24, 

197S, plaintiff through her attorney, Brian D. Honaghan, made 
a request pursuant to the Freedom of Information Act (FOIA) 
for access to "any and all records filed .anOor any of her 
names with the Federal Bureau of Investigation* By letter 
dated January IS , 1976, we rcispondod to that request advising 
ICr* l^naghan that due to the exceedingly heavy volume of FOIA 
'requests substantial delays in processing requests of this 
type are being experienced* P>x* Honaghaa corresponded with 
■?!r* Ouinn Shea by letter dated January 26, 1976, requesting 
preferential treatment in the processing of his client’s 
re<^est. Both Shea and Director Kelley responded to tliat 
a|?peal for preferential treatment by their letters dated 
February 5, 1076, and February 19,. 1976, respectively# and in 
each case denied Ms right to such treatment. ' 

^he foll€«?ing are proposed answers to specific \ 

allegations in plaintiff’s amended complaint: j 

J 

Paragraph One : ^ihis paragraph gcneriilly alleges the 

jurisdiction of the court and is not 
an allegation of fact for which an answer is required, but , 
insofar as an aastyer nay be deeraed required, it~is denied. 


EPM:lsy:j^^ 1 

V 
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GPO : 1975 O - 569-920 . 


Assistant Attorney General 
Civil Division 


Paragraph Tv/o ; Defendants have insufficient information 

upon which to form a belief as to the 
truth or falsity of the first sentence? therefore, it is denied. 
The balance of this paragraph should be denied, except to admit 
the authenticity of plaintiff* s Exhibits One through Four to 
which the court is respectfully referred for a complete and 
acctirate statement of the contents thereof. 

Paragraph Thfee : Admit, except to deny that the FBI is an 

agency of the United States and that 
defendant Kelley denied plaintiff’s request to review her 
records , 

Paragraph Four ; Deny, except to admit receipt of a letter 

dated December 24, 1975, to which the court 
is respectfully referred for a complete and accurate statement 
of the contents thereof. 

Paragraph Five ; The first sentence of this paragraph con- 
stitutes a conclusion of law and not an 
allegation of fact for which an answer is required, but insofar 
as an answer may bo deemed required, it is denied. The balance 
of this paragraph is denied, except to admit receipt of a letter 
dated January 11, 1976, to which the court is respectfully 
referred for the complete and accurate statement of the contents 
thereof. 

Paragraph Six t Denyr except to admit transmittal of a 

letter dated January 15, 1976, to which 
the court is respectfully referred for the complete and accurate 
statement of the contents thereof. 

Paragraph Seven : Deny, except to admit transmittal of a 

letter dated February 5, 1976, to which the 
court is respectfully referred for the complete and accurate 
statement of the contents thereof. 

Paragraph Eight ? Defendants have insufficient information 

upon which to form a belief as to the truth 
or falsity of the allegations contained herein? therefore, they 
are denied. 





Assistant Attorney General 
Civil Division 


Paragraph nine z ^?his paragraph allegedly quotes certain 

portions ot the legislative history regard-* 
ing the Privacy Act of 1974 and is not an allegation of fact 
for which an answer is required, but insofar as an answer my 
be deemed required, it is denied. 

Paragraph Ten s This paragraph contains a conclusion of 

law and not an allegation of fact for 
which an ansxTer is required, but insofar as an answer may be 
deemed required, it is denied. 

Paragraph aieven ; This paragraph contains a conclusion of 

lav/ and not an allegation of fact for 
which an answer is required, but insofar as an answer may be 
deemed required,, it is denied. 

Pcu:agraph Twelve t Plaintiff is not entitled to the relief 

prayed for or any relief whatsoever. 

Affirmative Defenses: 


(1) Failure to state a claim upon which relief 
may be granted. 

(2) Inasmuch as no documents have been improperly 
withheld within the meaning of Title 5, United States Code, 
Section 552 (a) (4) (B) , the United States District Court is 
without jurisdiction in this natter. 

(3.) Defendants Edward H. Levi, Clarence M. Kelley, 
and the Federal Bureau of Investigation are not proper party 
defendants to this action as they are not agencies within the 
meeining of Title 5, United States Code, Section 552 (a) (4) (B) » 

It is requested that your office file an appropriate 
motion requesting the court to disiiiiss the action for want of 
jurisdiction or, in the alternative, to stay proceedings pursuant 
to Title 5, United States Code, Section 552 (aH6) (C) . It is 
noted that the United States District Court may assume jurisdic- 
tion until such time as it has determined that no documents have 
been improperly withheld* VJhile various provisions of Title 5, 
United States Code, Section 5.52 (a) (6) (B> allow a requester to 
consider failure to comply with the time limits therein as an 
exhaustion of remedies (procedural matter) , these provisions do 
jiot create a substantive presxmption of improper vrithholding . 
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Assistant Attorney General 
Civil Division 


It is noted that v;hile the court may stay tho proceedings 
pursuant to Title 5, United States Code, Section 552 (a) (6) (C ) , 
it may also dismiss the action for want of jurisdiction* The 
strict time limits were inserted in the 1974 amendments to 
guard against certain abuses, i.e., ”to use interminable 
delays to avoid embarrassment, to delay the impact of disclo- 
sure, or to wear down and discourage the requester.** (See 
S. Rep. bo. 93-854, 93d Cong., 2d Sess. , p. 26.) I can assure 
you that tho delay herein is not founded on any of the afore- 
mentioned abuses, but is clearly based on exceptional 
ciroijmstances within the meaning of Title 5, United States 
Code, Section 552 (a) (6) (C) * 

Special Agent Emil P. Hoschella of our Eegal Counsel 
Division has been assigned to handle the defense in this suit 
and may be reached by telephone at 202-324-4522 or Departmental 
Code 175-4522. 

1 - United States Attorney 

Southern District of California 




V *4' 


RICHARD C. LEONARD 
Attorney at Law 
2404 Wilshire Boulevard' 
Suite 400 

Los Angeles, CA 90057 
(213) 380-3330 

Attorney for Plaintiff 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 


JUDITH KATHERINE EXNER, 


) CIVIL ACTION NO. 76-89-S 


Plaintiff, ) AMENDED COMPLAINT FOR INJUNC- 
) TIVE RELIEF UNDER THE PRIVACY 
■-VS- ■ ) ACT OF 1974 AND THE FREEDOM 

) OF INFORMATION ACT. 

FEDERAL BUREAU OF INVESTIGATION, ) 

CLARENCE M. KELLEY, Director, ) • 

Federal Bureau of Investigation, ) 

UNITED STATES DEPARTMENT OF ) 

JUSTICE, and EDWARD H. LEVI, ) ' _ . 

Attorney General of the United ) ' 

States, . ■ ■ • • 

. ) •- 

Defendants . ) 


' 28 
30 


32 


plaintiff, Judith Katherine Exner [hereinafter "Exner") , 
brings this action against the’ defendants , Federal Bureau of 
Investigation [hereinafter sometimes "FBI”] , Clarence M. Kelley, 
Director of the FBI [hereinafter sometimes "Kelley”] , United 
States Department of Justice, and Edward H. Levi, Attorney General 
of the United States [hereinafter sometimes "Levi"] , [the FBI, 
the Department of Justice, Kelley, and Levi are hereinafter 
sometimes collectively referred to as the "Government"], and 
complains and alleges as follows: 


JURISDICTION AND VENUS 

1. This action is brought, and this Court has juris- 
diction over this action, purs’uant to the Privacy Act of 1974, 






i 

, > 
c 

1 

• 5 U.S.C. §552 a, and the Freedom of Information Act, 5 U.S.C. 


. ; .. . 2 

§552, as hereinafter more fully appears. • 



2. Plaintiff Judith Katherine Exner [previously known 


4 

as Judith Campbell (Nee .Immoor) ] is an individual v/ho resides 


5 

within the Southern District of California. Pursuant to the 


6 

provisions of the Privacy Act of 1974, and the Freedom of Inf or- 


-•••:•. 7 

mation Act, plaintiff has made proper demand upon the United 


8 

States, through its agencies, the FBI and the Department of 


9 

Justice, to review certain files and records maintained by the 


10 

FBI jrelating to the plaintiff. The Government has refused to 


11 

turn over these records to the plaintiff, and plaintiff has • 


12 

exhausted her administrative remedies in this regard. 


13 

3. The Department of Justice and the FBI are both 


14 

agencies of the United' States. The FBI has possession of records 


• 15 

to which the plaintiff seeks access. Pursuant to the regulations 


• 16 

issued by the Department of Justice relating to the Privacy Act 


. .17 

of i974 and the Freedom of Information A.ct, the Department of 


18 

Justice is the agency responsible for reviewing appeals from 


■ 19 

denials by the FBI of requests for records under both the Freedom 


■ ■ 20 

of Information Act and the Privacy Act. Defendant Kelley is the 


21 

Director of the FBI, and is 'the person who initially denied 


• 22 

plaintiff's request to review her records. Defendant Levi is 


23 

the Attorney General of the United States. 

1 

j 

24 



25 

FACTUAL BACKGROUND .... L:._' 


.. 26 

4. On December 24, 1975, at ;fche request of plaintiff, 


27 

cind with her authority, a letter was written to the Federal . .. 


. V 28 

Bureau of Investigation requesting access to any and all records 


29 

relating to the plaintiff contained ’ in the files and records of 


30 

the FBI. A copy of ‘this letter is attached hereto as Exhibit "JL“. 

I 

31 

and.. incorporated herein by this reference. ... " - - 

I 

32 

./>/"/ -■ //7r/\ 

2, 

j 

i 

i 

1 

[ 

1 

1 , 

! 


t , 

' 0 
*" 1 

4 

^ • • 

• 

■ . 1 

■ " 

• • , -s ‘ 

5, In accordance with the provisions of the Freedom 

1 

• • • .2 

of Information Act and the Privacy Act, the failure' of the FBI 


3 

to respond to plaintiff’s request within ten working days con- 



stituted a denial of plaintiff's request. Noting the failure 


.5 

of the FBI to respond to her request, plaintiff, by her authorized 


6 

# 

S 

agent, sent a letter to the Department of Justice dated January 


' 7 

11, 1976. In that letter, plaintiff indicated that she deemed 


. . • ‘ 8 

her previous request denied, and appealed that denial directly 


• 3 

to the Department of Justice. A copy of the January 11, 1976, 


10 

letter is attached hereto as Exhibit "2" and incorporated herein 


-it 

by this reference. . •. • *' . 


.. . 12 

• 6. By letter dated January 15, 1976, oyer the signature 


13 

of Clarence M. Kelley, the Federal Bureau of Investigation of 


• ‘ 14 

the. Uni ted States Department of Justi.ce responded to plaintiff's 


15 

earlier letters. After acknowledging receipt of plaintiff's 


16 

Freedom of Information and Privacy Act requests, the FBI requested 


17 

additional time to research its files in order to determine 


18 

whether any records were available. 


19 

7. By letter dated February 5, 1976, over the signature 


20 

of Quinlan J. Shea, Jr., Chief, Freedom of Infomnation and 


21 

Privacy Unit of the Office of the' Attorney General of the United 


22 

States, plaintiff's Privacy Act and Freedom of Information Act 


23 

requests were denied. A copy of the February 5, 1976, letter 


24 

.from Mr. Shea is attached hereto as Exhibit "4" and incorporated 


-25 

herein by this reference; . . • 


26 

... . ' .. ... . ....... 


■ ■ 27 

TEE REASONS FOR PLAINTIFF'S REQUEST 


28 

TO REVIEW THE FBI DOCUMENTS 


29 

7. Plaintiff is informed and believes, and based on 


’ 30 

such information and belief alleges that the Federal Bureau of 

* 

31 

1 Investigation has maintained records relating to plaintiff since 


■: ' 32 

1 

j 

approximately 1960. In September of 1975, plaintiff was informed 

■ * ■ ' 

i 

i 

i 1 

1 


1 


1 of the existence of this file during the course of her testimony 

2 in an executive session before the Senate Select Committee to 

3 Study Governmental Operations with Respect to .Intelligence 

4 Activities. Reference to a "top priority investigation" of the 

5 plaintiff by the FBI was made not only during the executive 

5 Committee session of the Senate Select Committee, but was also 

7 contained in the report issued by the Senate Select Committee 

8 and published on November 20, 1975. In addition to reference to 

9 the FBI investigation of her during the Senate Select Committee's 
*10 executive session, and in addition to reference to- the FBI 

'j'j investigation of her in the Senate Select Committee's report, . 

12 plaintiff was also aware, that she was the subject of an FBI 
*13 investigation during the early portion of the 1960 's. 

'8. During the course of plaintiff's testimony before 

15 the Senate Select Committee, it became obvious • to plaintiff that 

16 information contained in plaintiff's FBI files was inaccurate. 

17 Subsequent to her testimony before the Senate Select Committee, 

18 this inaccurate information appeared' in the official report 

; -19 prepared by the Senate Select Committee. Moreover, information 

20 v/hich .plaintiff believes emanated from her FBI files was leaked 

21 to the press by a member or members of the Senate Select Commit- 
'22 tee staff. Some of the information leaked to the national' press 
‘23 also was inaccurate. 


9. The legislative history of the Privacy Act of 1974 
provides, in' pertinent part, that the purpose of Congress in 
enacting the Privacy Act, among other things, was; to: 

" (1) Permit an individual to determine what 
records pertaining’ to him are collected, maintained, 
used, or disseminated by such agencies; 

" (2) Permit an individual to prevent records 
pertaining to him obtained by such agencies for a 
particular purpose from being used or made available 


for another purpose without his consent; 

" (3) Permit an individual to gain access to 
information pertaining to him in Federal agency 
records, to have a copy made of all or any portion 
thereof, and to correct or amend such records; 

** (4) Collect, maintain, use, or disseminate 
any record of identifiable personal information in 
a manner that assures that such action is for a 
necessary and lawful purpose, that the information 
is current and accurate for its intended use, and 
that adequate safeguards are provided to prevent . ’ ‘ 

misuse of such information; . . 

10. Although plaintiff seeks disclosure of the records 
both pursuant to the Privacy Act of- 1974 and pursuant to the 
Freedom of Information Act, plaintiff believes that the Privacy 
Act request must take precedence . The Freedom of . Information .Act 
contains an. exemption for investigative records compiled for 

law enforcement purposes, but only to the extent that the pro-’ 
duction of such records would: 

. .Constitute an unwarranted invasion of 
personal privacy.’ . [5 U.S.C. §552 (b) (7) (C) 3 

0 

Without first knowing the contents of the; full FBI file, which 
should be made available to plaintiff pursuant to the Privacy 
Act of 1974, plaintiff believes that matters contained therein 
might be of such a personal nature that they should not be 
disclosed to the general public pursuant to the Freedom of 
Infoinnation Act. ... ' . • • 

11. Plaintiff is entitled, pursuant to the Privacy 
Act of 1974, to review the records maintained on her by the FBI, 
and to ■ attempt to have the FBI correct any inaccuracies in those 
records. Plaintiff also believes that she is entitled to receive 
a copy of the records of the FBI relating to her pursuant to the 


5 



provisions of the Freedom of Information Act. The Government's 
denial of access to these records is without any basis. Plaintiff 
has no other adequate remedy at law or basis on which to pursue 
this litigation. • . • 


. PRAYER FOR RELIEF - ; . ' 

•;12. WHEREFORE, plaintiff Judith Katherine Exner prays 
that the Court adjudge and decree that; ' ' 

-d) Pursuant to the provisi.ons of the Privacy Act 
of 1974 [5 U.S.C. §552a (g)(3)(A)] enjoin’ the defendants 
from withholding the records, in their possession relating to 
■ the plaintiff from her; . . • ■ - 


(2) Pursuant to the Freedom of Information Act 
[5 U.S.C. §552 (a) (4) (B) ] enjoin the defendants from with- 
holding records relating to the plaintiff from her, and 
order the defendants to produce the records improperly- 
withheld from her; 

(3) ■ Plaintiff be awarded’ her reasonable attorney's 
fees and costs of litigation; 

(4) Pending a determination as to ‘whether the 
FBI records relating to the plaintiff contain information 

• that would invade plaintiff's privacy, enjoin the defendants 
from distributing that information to any other person; and 

"(5) For such other and further relief as the 
• . * ^ “ 

Court may deem just and proper. 

.. . ■ • 

DATED: February 19, 1976. • '• w..." 


•RICHARD C. LEONAPD 


! 


• 
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Brian D. Monaghan 

ATTORNEY AT LAW 
• • SECURITY PACIFIC PLAZA 



j*: . ;** i 

•'. ■ * 4 •* •••*4 • * 

• / « •• 




-‘V ‘ 4 '\^ 


V^'*. v^.V/ 'Freedom of Information Unit . 

Federal Bureau of Investigation 
’Washington, D. G. *• 20535 


•• *s * • Ai 




r * *J • ' 




• 'rV'v Re: • .Judith (Campbell) Exner 


,:*.v .j . 


> Gentlemen: 


'■•' rV- V ■ ■ ' My xilient, Judith Katherine Eileen (nee Immoor) 

■ (Campbell) Exner who was born. January 11, .1934, in New York, 
Tv^-y-: York, hereby requests access to any and all records filed 

• ttt^der any of her names with the Federal Bureau of Investigation. 
Her Social ■ Security Number is , 550-48-2363.* Enclosed is a nota- 


H’l '’■ rxzed- statement to that effect 

n - V .■ 


•Please furnish' this information 


' t;o- her at the above address. 


.r ? '•T • 4 


i ' •• • ■ 




rv 


•• • •* BDM : maw 



V-'* ■ - 



• t«* 


:r *c 

7 •» < 

•" • -V. 

V -. • ■; • 


■ .■/;./, •• ' ;X,* JUDITH KATHERINE EILEEN (nee IMMOOR) (CAMPBELL) 

EXNER, having a date of birth of January 11, 193 A, in New York, y 
•- New York, and haying-, a Social Security Number of 550-48-2363, 

‘ request access to any and all records filed under any of my . • ; . : 
,0;:: Vr'n‘anJes with' the Federal Bureau of Investigation. ‘ I', V*- ' • • 

DATED:’ December 23, 1975. • •' - •' ' ' 

A 

(CAMPBELL) EXNER ^ 

'y -J' ‘ ^ V y 

STATE 'OF CALIFORNIA ) ■ 

■ • ' ' ■ • '■ \ 

COUNTY OF. SAN. DIEGO ) ^ .yi i J 

‘ *'■ ■*“**’.• ' ' ‘ ‘ ■ .*. I 

iv;4^Xv".V-'-V’^’ 1975, before the undersigned, a Notary. . 

Public for the State of California, personally -appeared JUDITH ■ - ; 

®T’J^y,syOTERIN^ EILEEN (nee I^OOR.) (CAMPBELL) EXNER, ' icno-wn to me to 

-.'i the person whose name is subscribed to the within instrument, 

CiVS acknowledged that she executed ^e- same. . ^ . '*• 

•'***’• ^ orflCIAt SEAL ^ ^ t jKr A 


GAVE H. HANSON | 

fJOTARY PU3UC • CALIFORNIA < 
Principal Ollice. San Dicso Co. Calif. ^ 
^ My Commission Exp. Jan. 11. 1973 ^ 


-Tl - . . 




**“ •’ * *r 




•i .-‘•V : ‘ ‘ . • 

^ / 1./^- '?*" . . ‘ 


*4 ” * 


6 


t , V- . ; 


« t* 

: '-V.' 


• Brian d. Monaghan 

AITO RN Ey AT LaW C • f , i 

- •* • • •• . sECURiry pacific plaza .. • • j •’ 

r J20O THIRD AVENUE. SUITE 1324 • ’ ' .‘.i *J . 

“ ‘ * V "!• * , ' SAM DIECO. CALIFORNIA 92101 ‘ \ .* V 

.... * V-' 

>•.•■* ♦ A * ***'• ’ ” • ' 

• ^ • - . . . ; . , . 

y-V- 4- January 11', 1976 . :... . ' . : 

i * V*V*’ ' ** »• 7’-* ''•1'. * *•.* ' *• •• ’• *• ' t» • • * •* *' ** *♦ ' * **.'‘*.* **** ■ . ■ 

. ?,<**••*!, .U •’» •’* ^ ■ , • • « 

:v*:' ' .* '•* v ^ ' 

’ •» o r. A • . •.H -• • •* * . ' • . - * . * \ .♦ 

•’ ■ • L* • V.1V* > ‘■. • * . ^ cr * * - ' ! . 


« -"‘7’ 


^ < 

'' *r^ **• 


^ • V*.'*”** 

•*. .A* ' 


■ * /• * •••r* '•* *••*. * * 

, • ■,«■ *•' • 

*• • • ♦. 

**• 

r". . * V *. 

**, *- .*•* * r 
* . *!!*'-* 

» ’ *•* 

.♦ j. .*,. 


d^* ^ * 

•••:-* •••«ll 

V • • 






-..A", 


Deputy .Attorney General.* a 

‘ Harold Tyler ' * . ' 7- /r.T.:U: W '• V.^ ,v .< • •' • 7-> 

Department of Justice ' ‘ ^ 

Washington, D. C. ’ 20035 ' 

7-.-VA.;... ; •.*.-.. '■ ■ ' ••-■■. "* "• ■ ••’ '■ 

. -/-'.'I*.' •■/v'. ;7.Avy;..Re; . . Judith -(Campbell) Exner . - • 

. 7 v7; 

Gentlemen: ■'. ■ .^■pp.P'-y ^ 'Pp; -y 

•;‘ 7--’ ■ *■■* By letter dated December 24, 1975, I requested 
access’to any and. all files or records under the name or names 
of Judith Katherine Eileen (nee Immoor) (Campbell) Exner, pur- 
suant to the Freedom of Information Act, 5 U.S.C. 552. Ten 
working days having elapsed, I deem my. request denied and 
hereby appeal that denial. For your convenience I. have en- 
closed a copy of my request letter. ■7;. -. _ 

• “* * •' , 

If you do not act upon my appeal within twenty (20) 
working days, I will deem my request denied. 


BDMrmaw - ' 
Enclosure 





.•••* •. ' . .4^ S* ^ - 

. . . 
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; ■ %•' ..Brian D. Monaghan, Esq. 

Suite 1324 ... . 

•••Security Pacific Plaza ‘ 

. •••• ' 1200 Third Avenue • ■ 

*: '•••<’;•" -San Diego, California ’92101 

•••'•’. Dear Mr, Monaghan: 

:vV. . , . • . , • • • ' 


► i. • r 



. UNITED STATES DEI'AllT.M ENT OKMUS-TICE 

j federal nUllEAU OF INVESTIGATION 
.. , i- VA3UINCTON, O.C. aosjs 

/: •• ' . •>:v*- V ■ ‘ .*• • V • . • . »lanuary 15 e ' 1976 


•* ’• *v 


t ^ » ‘ 






/.‘t *v 


. A ; I 


. . /. .. 


-> • 

' ,i% ’ ,* '* • 

- Vf’ ' 


•• •!<► • 


Bilee’ Hxner, by ■, ' , 

«1_ V ^ exceedingly heavy volume of FOIPA reouests’ 

involving certain historical cases of 

DesnitrS imposed upon the FBI. 

expansions of our' staff resoonsibli^ 

.. for POlPA matters, substantial delays S LooKs^a 
requests continue, ^ processing 

T>r-or.or. • 5,964 FOIPA reouests on hand. 

ti°ron “fl ol tho-e' ^^rious stages of comple- 

v.ion on ygi of those cases. in an effort to deal Fa-ir-ixr 

with any request requiring the retrieval, processino and 

duplication of documents, each reouest.is being handled 

xn chronological order based on the date of ^eLio? 

assured tnat your -request is being handled as 

e^itably as possible and that all documents which Ln ha 

released will be-.made available at the^^^rUesS pLsfSle 

• • . Your patience and cooperation will be appreciated. 

- ■• . , _ . . Sincerely yours. 



Clarence M. Kelley 
Director 




riw: 


feS?J5 




' * OFFICE OF THE DEPUTY ATTORNETV oENERAL. 

IWASHtNGJTON, D.C. 20330 




^ ^ •• • 












•X- • • 

7 ♦ .•* ' ! 
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•Brian D. Monaghan, Esquire ’ . K; ;* 

Attorney at Law • ; •• •••• . ;••. ••.'• '--v,-: •;•• -j :.v -:: •’ • 

Security Pacific Plaza • - • } y., . •• •■ • 

1200 Third Avenue, Suite 1324 • • 

San Diego, California 92101 • . 

•Dear Brian: • •/ .'••. 1 v;-^ . • • « • V,: ’ V.' >%’'•'• • v-; 

•** **•’*, •'• * * , 

•■ ■'••• ’■ ■• Th5s is in response to your letter of January 26, 

1976,' in which you set forth a list of reasons why you. . . _ 

believe that the pending request and appeal of your • • . 

client, Judith Campbell Exner, should be given priority 

.of handing over the several thousand previous requests • 

■still pending in the " ■ 

■■■■ ' . I am sending a copy of your letter and ray. reply to 

Director Kelley for his consideration. In. ray personal . 
view, however, the case for preferential treatment -is . 
\mipersuasive. Although I understand your point • • 

I do not accept the parallel between Ms. ^ 

that of Sara Giancana. As stated by you, I find the argu 
ment that Ms. Exner is in physical to be real y 

nothing more than that--« an argument. As to. historical 
significance, this claim can also be made, at least as 
validly, on behalf of many of the other requesters J^e 
■patiently awaiting their respective turns in. line. A.thoug.. 
•it is true that many requests to the F.B.I. nave been of 
frivolous nature, many others have. not. It is unfortunate, 
but equally true, that the Freedom of Information an 
Privacy Acts provide no valid basis for distinguishing 
•.between sincere and well-intentioned- requesters and ^ 
who are simply seeking to harass the F.B.I. To ' 

•all up, I perceive a situation in which the req.uester has 
a strong desire to obtain her file as quickly as possible 
• a. desire she shares with literally thousands of other persons 









*. t, 






EXHIBIT ”4' 


... - . 


♦ *• 


• • •• 



I do not, howeWr>^see a situation in which the need of 
your client for ? preferential handling is so clear that I 
Vfould be -justified' in intruding upon the internal pro- 
cesses of the F.B.I. in this matter, even though it is 
my present understanding that the Bureau does not intend 
to give Ms. Exner any preference. ... • 


•* -I thoroughly enjoyed our recent telephone conver- • 
- sat ion and wish that my response could be in accord with 
your desires. My basic sense of fairness, however, leaus 
• me to the conclusion that Ms. Exner should wait her turn 
3-' a conclusion that I consider to be fully consistent with ^ 

> what I consider to be the basic intent of Congress in this 


• ••• You may, if you choose to do so, elect to treat this 
Xetter as a denial o'f your administrative appeal by the 
tv; Deputy Attorney General and seek relief in the courts. You 

client has the right to sue. in the judicial district in •. 
t - ^Iiich she resides, or in which she has her principal place 
o£ business, or in the District of Columbia, whichis also 
.•'■‘T-i; . where the records she seeks -— if, indeed, they exist at 
ail — are located.- .•‘V--- - ' " 
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HR IAN D. MONAGHAN, ESQ. 

1324 Securi.ty Pacific Plaza 
1200 Third Avenue 
San Diego, California 92101 
(714) 232-6254 


Attorney for Plaintiff 


ED 


6 • i976 

SOUTHERN O.'STRiCr Sf" CA^I?S}A 

OEpuir 


UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF CALIFORNIA 


JUDITH KATHERINE EXNER, 

Plaintiff, 


) CIVIL ACTION NO. - ^"7 "\S 


FEDERAL BUREAU OF INVES- ) 

TICATION, ) 

) 

CLARENCE M. KELLEY, Director, ) 

Federal Bureau of Invest!- ) 
gat ion ) 

10th Street and Pennsylvania ) 

Avenue, N.W. ) 

Washington, D.C. 20535 ) 

UNITED STATES DEPARTMENT OF ) ' • • 

JUSTICE, and ) 

) 

EDWARD H. LEVI, Attorney ) 

General of the United States ) 

Department of Justice Building) 

10th Street and Pennsylvania ) 

Avenue, N.W. ) 

I'Jnshington, D. C. 20530, ) 

Defendants. ) 

) 

) 

COMPLAINT FOR INJUNCTIVE RELIEF 

~~ — ■■ - . - - - - 

1. This is an action under the Freedom of Information 
Act, 5 U.S.C. §552, as amended by Pub. L. No. 93-504, 88 Stat. 

1561, to require defendants to permit access to certain records in 
clicir possession. 

2. This Court has jurisdiction over this action pursuant 

t.o 5 U.S.C, §552(a) (4) (B) . I 


1 


3 3. Plaintiff, JUDITH KATHERINE EILEEN (nee IMIiOOR) 

4 (CAl'IPBELL) EXNER is a resident of San Diego County, California. 

5 4. Defendant Federal Bureau of Investigation is an 

6 agency of the United States and has possession of the records to 
V which plaintiff seeks access. 

8 5. Defendant Clarence M. Kelley is the Director of the 

9 Federal Bureau of Investigation and initially denied plaintiff's 

10 request. 

11 . . 6. Defendant Department of Justice is an agency of the 

12 United States and is responsible, under its regulations, for re- 

13 viewing appeals from denials by the FBI of requests for records. 

7. Defendant Edward H. Levi is the Attorney General of 
15 the United States; the Department of Justice made- the final denial 
10 of plaintiff's request on February 1976. 

1*^ • . 3. By letter dated December 24, 1975 (a copy of which 

18 is attached as Exhibit "A") , plaintiff requested access to all 

19 records in the possession of the FBI pertaining to plaintiff. 

^0 9. By failing to produce or make available said records 


21 within tTie statutory period, Defendant FBI denied plaintiff 


s re- 


quest . 


10. By letter dated November 11, 1976 (a copy of which is 

24 attached as Exhibit "B", plaintiff appealed the initial denial. 

«r (exhibit C) 

^ 11. By letter dated January 26, 1976 //plaintiff request- 

26 ed preference and specified the justification for. such preference. 

12. By letter dated February 1976 (a copy of which 

28 is attached as Exhibit "D" , Quinlan J. Shea, Chief, Freedom of In- 

29 formation Appeals Unit, Office of the Deputy Attorney General, 

30 denied said appeal. : . • 

13. Pursuant to 5 U.S.C. §552(a)(3), plaintiff is en- 
32 titled to access to the requested records, and. there is no legal 


- 2 - 


1 


basis for defendants* denial of such access, nor has any such 
basis for denial been raised by defendants in response to plaintiff's 
request and appeal, 

WHEREFORE, plaintiff prays that the Court (1) order 

def endi'-"'ts to permit access to the requested records; (2) provide 

for expeditious proceedings in this action as provided in 5 U.S.C. 

§552 (a) (4) (D) ; (3) award plaintiff her costs and reasonable 

attorneys* fees in this action; and (4) grant such other and 

further' relief as the Court may deem just and proper. 

DATED: San Diego, California 

February 6, 1975 


-AN D. MONAGHAN 


Suite 1324 - Security Pacific Plaza 
1200 Third A,venue 
San Diego, California 92101 
(714) '232-6254 

Counsel for Plaintiff 


I 

I 


OPTIONAl fOtM f40. 10 
MAY 1?63 lOmOM 
OSA fPM« (41 Cf« lOt-11.6 

DIETED STATES cAeRNMENT 

Memorandum ' 


LRNMENT 


date:. 3/2116 


FROM : Legal Couns 




subject: subpoena OF AMERICAN TELEPHONE AND 
TELEGRAPH COMPANY RECORDS RELATING 
TO NATIONAL SECURITY MATTERS 


Comp. Sy»t. 

Exi. Affair*]^ g 

Gan. Inv. 

Idanr. 

Inxpaction 

Inleli. 

C(d^dl ^UX*i 

Di I 


On February 12, 1976, Mr. William Caming, Attorney 
for American Telephone and Telegraph Company (AT & T) , appeared 
before the ^rivacv Protectio n Study Commission. Congressman 
Edward Koch (New York) , serves as A member of^the Privacy 
Protection Study Commission. The mandate of the Commission as 
provided for under the Privacy Act of 1974, is to examine the 
private sector as well as State and local governments to 
ascertain what provisions of the Federal Privacy Law governing 
the collection of material by the United States Government and 
its agencies should be extended to those other ■ sectors . 
ICongressman Koch questioned Mr. Caming regarding requests from 
rfhe FBI to AT & T for toll billing records . Congressman Koch 
took exception to the fact that when the Director of the FBI 
requested records, without subpoena, related to national 
security, the subscriber would not be notified by AT &; T, 
Congressman Koch asked Mr. Caming for . the .total number of sub- 
poenas and other judic:^! process,,^ upon^him^_^ which had a 

~~no~~^scIosufe~pf^i' s'ion for the ;peri 1,, .1974, ,to date. 

Mr . Ca ming advised the Legal Counsel Division oh 
February 25, 197^, that he 'foresaw in' submitting 

that updated figure because it .h ad b een submitted previously, 
with Euf^u'' c'bhcurfehce , ~in a lawsuit against .AT & T by the 
Reporters' Committee for Freedom of the Press. He expected to 
receive a subpoena to furnish the .figure within the next Week 
or two and added that the f± gure wo uld_no.t_.be: furnis.hed with- 
out a^ubpoena^ 



1 18 iJ76 





^3 mar 16 1976 




„ JOS : clh 
(7.) CPA 


T' ■ 


Buy US, Bou'S Kegulurly on the Payroll Savings Plan 


i, 







Legal Counsel to Mr. Adams 
RE: SUBPOENA OF AMERICAN TELEPHONE 

AND TELEGRAPH COMPANY RECORDS RELATING 
TO NATIONAL SECURITY MATTERS 


Regarding the above mentioned lawsuit , it is noted 
that by November 26 , 1975, memorandum from the Director to 
the Assistant Attorney General, Civil Division, captioned, 
^Reporters'* Committee For Freedom Of The' Press', et aT. , v. 
'Ame'r'i'c'ah' Telephone' And Telegraph Company, et al'. (U.S'.D.^-, 
D'.D'.'C.) , Civil Action No. 74-1889,'' the Bureau responding to 
interrogatories, advised the Department of Justice that in 
approximately 133 instances, during the period March 1, 1974, 
through June 30, 1975, the FBI requested in writing from 
AT & T that the telephone records be provided without a 
subpoena,, pursuant to a national security investigation. 

On December 4, 1975, that figure was furnished to the parties 
to the lawsuit. 


Plaintiffs in the lawsuit, including columnist 
Jack Anderson and others, seek to require at least five days 
notice to telephone subscribers in the news media from defen- 
dant telephone companies before those companies comply with any 
subpoena or demand of lawful authority for telephone toll^ 
records of plaintiffs and members of the news media. Plain- 
tiffs claim this would aid in protecting their confidential 
news sources. Because of the obvious interest, the United 
States has intervened in the suit and is now a defendant . 


RECOMMENDATION i 

For information. 


V J.- k 

\ I 

r, 
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AODIESS K£?LY to 

U1^4720 states ATTOUNSY 
AND 5tEF£S TO 
INtTlA*^ AiJO NUMBER 

JRN;pb 


^tetc’3 ^cp.'trhti2iii of Jlitsito 


UNITED STATES ATTORNEY 

Southern District of Caufornlv 
United States Courthouse 
325 West F Street 
San Diego 92101 

March 16 ^ 1976 



TELEPHONE: 
(714) 293-5610 


b6 

hlC 




Department of Justice 
Washington, D, C. 20530 


Attention: [ 


Chief 


tt.ttexiT-J.uii ; I I 


Exner v. FBI, et al. 
’ ’CiViirNo. 76-0089-S 
DJ Refl 145-12-2683 


Gentlemen : 


J 


, \ 



' On March 16, 1976, at 10:30 a.m«, I appeared 
in District Court in opposition to plaintiff's motion 
for a partial summary judgment. The court found that 
a summary judgment was not proper and that uhe plaxntifr 
would have to wait sixty days for the government s 
response. 

The court did, however, state that the jireedom 
of Information Act and the Privacy Act mandated that 
these matters be expedited. Therefore, he ordered 
that when the United States files its response that 
it should identify the file or files and their bulk, 
and whether the government will claim that any portxon 
of the file or files are exempt. 




7- 

d 


1^ 


{%ij 


I indicated to the court that the FBI was greatl^^ 
backlogged due to the number of requests that have been ■ 
f 02 rv 7 a 3 rd.sQ to it by poirsons seeking to examine unexTr 
files, if any. I also indicated that if we could not 
comply with the type of court 

we would bring a motiooiLiqt|ift:^a.ib ex%e«pxon of .-xme sup 
ported by affidavits or memorandum underscoring the ^ 
government’s problem. The court hinteu. very broadly 
that the gove^^me^ would have to make a substantxal 
showina befoM”lMivrould consider changing ^xs order, 

... WO 









' b6 



Department of Justice 


2 


March 16, 1976. 


I have not received a copy .of the order, as Y®t f 
but wish to bring this matter to you as soon as possible 
as our answer date is April 10, 1976, and I do not 
believe we should wait until that date before we maice 
a motion to enlarge the -time to plead. 

If you have any further questions, please 
contact me. 

Very truly yours, : 


TERRY J.' KNO: 
United ^tate' 


4 

/I 



ney 


jfEECSX 
Assistant U. S. Attorney 
Ghi4f, Civil Division 


I 

I 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF CALIFORNIA 


JUDITH KATHERINE EXNER, 


CIVIL NO. 


Plaintiff ) 


AFFIDAVIT OF SERVICE 


FEDERAL BUREAU OF INVESTIGATION, J 
et al, ] 


BY MAIL 


Defendants ) 


STATE OF CALIFORNIA ) 

) s s • 

COUNTY OF SAN DIEGO ) 

Phyllis H. Bauerlein 
deposes and says; 


/ being first duly sworn. 


That she is a citizen of the United States and a 
resident of San Diego County, California; that her business 
address is 325 West F Street, San Diego, California; that she 
is over the age of eighteen years, and is not a party to the 
above-entitled action; 


That on March 3, 1976 


, she deposited in the 


• United States mail at San Diego, California, in the above- 
entitled action, in an envelope bearing the requisite postage. 


a copy of 


OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL 


SUMMARY JUDGMENT 



addressed to Richard C. Leonard, 2404 Wilsh ire Blvd., Suite 400 
Los Agneles , CA 90057 


his/feksrr last known address, at which place there is delivery 
service of mail from the United States Post Office. 


rorM o&[>-93 
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SUBSCRIBED AND SWORN TO before 

this day of M-rnb , 1^^> 


Notary Publ^ in and for said C(>dnty 
and State / / 
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MARY KNISLEY '!/ 

notary PU6UC-CAU.cL., A f 

SAN Dinoo COIiNly ? 

31‘5 V/est F St., Aniu-x A. Srsn 
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TERRY J. KNOEPP 

United States Attorney 

JOHN R. NEECE 

Assistant U. S. Attorney 

Chief, Civil Division 

United States Courthouse, Annex A 

325 West F Street 

San Diego, California 92101 

Telephone: (714) 293-5659 

Attorneys for Defendants . 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 


FCT? 

Information File 


DEPARTS E,'U OF JUSIiLE 
/ Ci!^ Division H 


JUDITH KATHERINE' EXNER, 

Plaintiff, 

V. 

FEDERAL BUREAU OF INVESTIGATION, 
et al. , 

Defendants . 


) Civil No. 76-0089-S 

) 

) 

) 

) OPPOSITION TO PLAINTIFF'S 

) MOTION FOR PARTIAL SUMMARY 

) JUDGMENT 

) 

) 

) 

) 


Plaintiff filed her amended complaint on February 19, 
1976, naming the Federal Bureau of Investigation, Clarence M. 
Kelly as director of Federal Bureau of Investigation, the United 
States Department of Justice, and Edward H. Levi, as Attorney 
General of the United States as party defendants. She bases 
jurisdiction under the provisions of 5 U.S.C. §552 (a) (4) (B) 
(Freedom, of Information Act), and 5 U.S.C. §552a(g) (1) (The 
Privacy Act of 1974) . 

Plaintiff's complaint, in summary, indicates that in 
September, 1975, she appeared before the Senate Select Committee 
to Study Governmental Operations with Respect to Intelligence 
Activities and in the course of her testimony she became aware . 
that there was some type of file or record compiled upon her 
past activity relating to her relationship with President 
John F. Kennedy. The Committee inferred that such records had 
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been compiled or maintained by the FBI. 

Plaintiff further alleges that by the nature of the 
questions asked by the Committee she has reason to believe 
that much of the information contained in the alleged files 
or records is inaccurate and in an effort to gain access to the 
files or records and correct the inaccuracies she has made 
requests to the FBI under both the Freedom of Information Act 
and the Privacy Act by letter dated December 24, 1975 (Plaintiff’s 
Exhibit 1) and by letter dated January 11, 1976 ( Plaintiff’s 
Exhibit 2) . The government, in reply, in a letter dated January 
15, 1976, notified her attorney that due to the heavy volume of 
Freedom of Information and Privacy Act requests they could not 
immediately comply with her demand. Subsequently, it appears 
that Mr . Shea of the Freedom of Information Unit in the Department 
of Justice conversed by telephone with plaintiff’s attorney prior 
to February 5, 1976, v/hich prompted a letter of that date from 
Mr. Shea to plaintiff’s attorney (Plaintiff's Exhibit 4) in which 
Mr. Shea indicated that they could not take Mrs. Exner's request 
out of turn and she would have to wait in line. Plaintiff, treat- 
ing Mr. Shea's letter as a denial, brought the instant suit. 

On February 25, 1976, the plaintiff moved for summary 
justment which in essence asked that the court accelerate the 
litigation by entering a summary judgment which would provide 
her with the "entire relief prayed for in the complaint. The 
reason for such abbreviated relief as stated by plaintiff, was 
that. (1) her integrity and the integrity of the Senate Select 
Committee was at state, and (2) she feared for her personal 
safety . The latter claim 5.s supported by the vague references 
to threatening telephone calls and to an elusive analogy drav/ing 
a connection between herself and the recently murdered Mafia 
figure, Sam Giancana. While her effort on the behalf of the 
Senate Subcommittee is commendable and the fear for her personal 

- 2 - 
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safety distressing, they appear to be somewhat peripheral 
considerations considering that the real reason for her haste 
is her desire to meet a publisher's deadline on her book in which 
her experiences with President Kennedy are apparently regaled. 
This latter reason was candidly admitted in court but somev;hat 
less than candidly omitted in her pleadings. 

POINTS AND AUTHORITIES 

Freedom of Information Act, 5 U.S.C. §552 (a) (4) (C) 
specifically provides that the government has thirty days to 
respond to a complaint filed under that Act. The Privacy Act, 

5 U.S.C. §552a, does not provide for any abbreviated response. 
Therefore, Rule 12a giving the government sixty days must apply. 

There is no question that in both the Freedom of 
Information Act and the Privacy Act the Congressional purpose 
was to reduce the time necessary to exhaust administrative 
remedies and encourage a speedy joinder of issues under judicial 
review. However, the Acts do not envision any extraordinary 
summary procedure surplanting the regular course of litigation. 
This principle was outlined in the case of Martin v. Neuschel , 
•396 F.2d 739 (3d Cir. 1968) where the court stated; 

. the government and its officers,’ 
as well as private citizens, are entitled to 
due and regular process in the pleading , 
hearing, consideration and disposition of 
' litigated claims. The fact that a court 
doubts that a public officer can justify 
acts complained of does not warrant a 
denial of the right to plead whatever 
defense he may and to have the merits of the 
controversy decided in regular course. 

Similarly, in Theriault v. United States , 503 F . 2d 390 


(9th Cir. 1974) the court reversed a district court in a Freedom 


fom OBO-93 
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of Information Act complaint where the court entered a pretrial 
discovery order which in essence provided the plaintiff with all 
the relief asked for under the Freedom of Information Act, 
stating; 

. . . The practical effect of the full 
force of that order is a granting of the full, 
complete and final relief available to a 
complaint under the Act.. . . (503 F . 2d 391 

at 390, 391) 

. . . Accordingly, the September order 

t 

cannot stand as the ultimate grant of the 
relief sought under the Act and must be 
vacated. (503 F.2d 390, 392) 

While plaintiff couches her motion under Rule 56, she 
is essentially asking the court to enter a preliminary injunction 
under Rule 65 which, if granted, would provide the plaintiff with 
all the injunctive relief she could obtain under the provisions 
of both the Privacy and Freedom of Information Act. 

This result can not be read into these Acts nor is the 
result sought sanctioned by Rule 65. This was clearly pointed 
out in Tanner Motor Livery, Ltd, v. Avis, Inc. , 316 F.2d’ 804 
(9th Cir. 1963) where the court held: 

. . . It is so well settled as not to 
require citation of authority that the usual 
function of a preliminary injunction is to 
preserve the status quo ante litem pending 
a determination of the action on the merits. 

The hearing is not to be transformed into a 
trial of the merits of the action upon 
affidavits, and it is not usually proper 
to grant the moving party the full relief 
to which he might be entitled if successful 

_ 4 - 
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at the conclusion of a trial. This 
is particularly true where the relief 
afforded, rather than preserving the 
status quo, completely changes it. Yet 
this is what Judge Clarke's order does, 
and it is based upon findings that purport 
to determine that Tanner breached the 
contracts, that its breaches could not 
• be cured, and that Tanner has no substantial 
defense to the action. These are matters 

I 

to be determined at trial, not upon the 
motion for preliminary injunction. 

(316 F.2d 804, 808) See, also, Ignatius, 

383 F.Supp. 58 (S.D. N.Y. 1968) 

Plaintiff additionally seeks an order directing an 
in camera inspection of the alleged documents. While in camera 
inspections may be undertaken by the court pursuant to 
5 U.S.C. §552 (a) (4) (B) and pursuant to 5 U.S.C. §552 (a) (g) (A) , 
this does not however mean that the government should not be 
given an opportunity to prevail on the basis of detailed 
affidavits or evidence. This precise point was raised in 
E.P.A. V. Mink , 410 U.S. 73 (1973) where the court, in reversing 
the District of Columbia Circuit stated: 

. . . Plainly, in some situations, in camera 
inspection will be necessary and appropriate. 

But it need not be automatic. • An agency 
should be given the opportunity, by means 
. of detailed .affidavits or oral testimony, 

to establish to the satisfaction of the 
District Court that the documents sought 
fall clearly beyond the range of material 
that would be available to a private party 
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in litigation with the agency. The 
burden is, of course, on the agency 

i 

resisting disclosure, 5 U.S.C. §552(a)(3), j 

and if it fails to meet its burden without 

in camera inspection, the District Court 

may order such inspection. But the agency 

may demonstrate, by surrounding circumstances, 

that particular documents are purely advisory 

and contain no separable, factual information. 

(410 U. S. 73, 93) 

The 1974 amendments to the FOIA also emphasize this point. 
For instance, the Conference Report on the 1974 amendment states 
that "before the court orders camera inspection, the government 
should be given the opportunity to establish by means of 
•j-Qg-jj^ijfiQny or* detailed affidavits that the documents are clearly 
exempt from disclosure.” 93 Congress 2d Session, Senate Report 
No. 93-1200, page 9 (Conference Report). 

As outlined in the letter to plaintiff (Exhibit 2 of 
Plaintiff's Complaint) the FBI is currently approximately 6000 
requests backlogged and the government intends to seek a 
stay, pursuant to 5 U.S.C. §552 (a) (6) (C) which will state, that 
exceptional circumstances exist and the agency is exercising due 
diligence in responding. 

It is essential that the agency proceed to process these 
requests in an orderly, methodioal fashion, and in addition be 
fair to all requestors, each person must be treated alike and 
wait in turn. Plaintiff's need for the material for her book 
should not distinguish her case different from the rights of any 
other person seeking information under the Act. 
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CONCLUSION 


For the foregoing reasons plaintiff’s motions must 


be denied. 


DATED: March 3, 1976, 


TERRY J. KNOJSffe 
Unilfed) S-t^es /^torney 


As'sistaht U. S. Attorney 
Cliief, Civil Division 
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Unitsrti StatoG 

2ar* California 

Lea 

iSGistOiit: Attorfiej* Ocaorai 
civil division 

Ly: Jeffrey :i:-:clrad/ Ciiiof 

XxiiT<^^^l:iou and I'xivacy Unit. 
Ouditdi .i:atJieirifK£ v* rcdcrai bureau o£ 

Xnvoaf i^a'c-xoa# aX« f c-*5*J3!*.c# Cal* ^ 

Civil '.io* 


.’:arck 11* 

14C«12*-25G3 
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.ar * 




tlssistant. 4:,'’^it.c<?. Z'catija li.i;tQracy 


'.x'e- Mve coaGaltod witi* tlie and aagqast Uliat you filo 
ail ^iStror aloag tJie lines set forth holow, £*leaso coau as 
co>>ieo of the aas'«\jr which you filt^ and i:ccp uc iafonced of 



telephone and will further advise yoa with rcri'ard to the 
lititjatioa* h'c. intoad to forward r»a*>ers to you ^?2iich aleoalU 
su>port a xROtioa for stay, pursuant to h U.P.C. wdSCaHi) (C) . 
C*f course# the a.iisi’^^^r outliaeu helo^.? siioaU not filed un- 
til oar tirae to rx^syond to the conpialiit XViSXB « 


V *r ’ “> 

Ju^ «Ji ^ 


Dex^sjadoats# ly tlieir liji^iersiuce-d attoriieys# for tliQir 
uuts^rcfr adr.:it# ucay# and aver as follo^r;: 



FX2>JS=I j3r^?L:<3K 







h^fead-aats Fedoral fareau of Invcstigatioa# Clarence IL 
Lclloy and iCward L-.vvi are axot- r*r<5eer parties to tiie ac- 
tion. ■ ' ”*■ 
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action sLould le i2n£iycJ. since ci^cewtic-nal circ^h— 
ctances rijist ami the. <i>iy3rt:i:-iiit of Justice is csercisisK^ 
i'e’w JiXigcace in respondiii-j to plaiati ^ fa 3TC 
orfis^ * ^ /■ 

^ • . n 




j yg t tfag 




I .tr-''- 




■>' 


lii Oii^/er to the ’raintereJ oaraorauiiu .of -tjic' iteeadad con- 
^ilaiatju slefciiiaats achiit# eery, -:md aver aa followcj 

• ■ '/ 


i» Deny aa eoaclaaions of law« 

I3eny except; t:o admit tliafc plaintiff has areemestad 
records from the Federal Bareau of Investigation* 

3* Deny except to admit that tlse Dspartmeat of dnstice 
is an agency of the Dnitod States, the PSI is a component of 
the DapartEieat of dnstico, defendant Kelley is the Director 
of the FBI, defendant Levi is tlie attorney" ^Seneral of the 
Daited States, and aver that the FBI will process plain- 
tiff*® reguest for records in due course* 

4* Deny except to admit the authenticity of Fjchibit 1 
to the amended complaint, to which the Court is respectfully 
referred for a true and complete statement of its contents. 

5, Deny except defendants adiait the authenticity of 
Exhibit 2 to the complaint and respectfully refers the Court 
to Exhibit 2 thereof for a full and ccaaplete statement of 
its contents. 

S. Deny except to admit the authenticity of Exhibit 3 
of the complaint and respectfully refer the Court to Ex- 
hibit 3 of the complaint for a full and complete statement 
of its contents* 

7. Deny except to admit the authenticity of Exhibit 4 
of the complaint and respeotfuliy refer the Court to Ex- 
hibit 4 to the complaint for a full and complete statement 
of its contents* 

3, Deny ^ for lack of knowledge or inforssation sufficient 
to form a belief except to refer the Court to the testimony 
and report of the Senate Seloet Cossmittee roferrod to in Par- 
agraph 7 of the complaint for the contents thereof* 

9. Deny for ladi of knowledge or information sufficient 
to fojcm a belief. 

IS, Deny except to respectfully refer the Court to the 
Privacy Act of 1974, Public La?f 03“579, 5 D*S.C. S52a, for 
the provisions theroof * 

11, Deny as conclusions of law exc^t to respocfefullv 
refer the Court to the Privacy Act of 1974, 5 U.S.-C* 5S2a " 
and to tho Freedom of Informtien Act, 5 D.S.C. 552, for the 
provisions thereof * 
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12, Dony. 

Ucjfeu^aats deny each and every allegation of -fclie cos- 
plaint not ezpreBsly aOnitted or cj^ilficd above, 

eofena^to tlosy tliat plaintiff is oatitloa to tha relief 
l-'r&yoil for in tbo oosolaint or to &ny relief ^tiatsoever. 


VJijEBDFOEiJ^ dofeadanto pmy that, the action bo disrissed 
^th prejadico and that dofosOanto ha granted their costs. 


rnoioonre 


I3r* Claronco 13* EeXle;^ 

Bireofeor Federal Bureau of Investigation 



attentions 


CHANGED TO 

^ //(^ f'7'7- ^ 
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UNITES’ STATES 'GOVERNMENT 

Memorandum 


Assoc. Dir. 

Dcp, AD Adm. 

Dap. AD (nv. 

Asst. Dir.: 


date: 3/31/76 


FROM : Legal Coimse^' 


^0 

subject: JUDITH CIU^IPBELL EXNER 

V. FEDERAL BUREAU OF INVESTIGATION 
(U.S.D.C., S.D. CALIFORNIA) 

CIVIL ACTION NO. 76-0089-S 


^an.&Eval 

alpec. Inv. 

Training 

Telephone Rm. 

Director Sec*y 


The purpose of this memorandum is to recomme nd > 
that atta ched affidavit of Special Agent | J — 

I I Records Management Division, FOI-PA Section?^ 

be approved. ^ r 


DETAILS : 


By memorandum to | I from Legal 

Counsel, dated 2/13/73, you were advised that captic^nfed 
plaintiff was identified during the inquiries by th^ 

Senate Select Committee on Intelligence Activities 
a close associate of John F. Kennedy while he was I 
President of the United States and at the same time she 
was an associate of members of organized crime, l^rsuant 
to the FOIA, she requested access to any and all files 
or records concerning her held by the FBI. She r^fequested 
expeditious handling of the FOIA request which was denied 
by Quinlan Shea, Chief of the Freedom of Inforroation and 
Privacy Unit in the Department. She now claims the 
failure to respond to her FOIA request in a timely fashion 
entitles her to sue for the materials requested. 

Attached affidavit is to be submitted to t^ 
court in order to request a stay in proceedings pei^M^g 
review of documents. - //(^ H 

Enclosure / 


I b 6 

i hlC 


1 -I , ] , 

Attn: I 
1 - Mr. Mintz 
1 - FOIA Litigation Unit 


j 



EPM:me » 

( 4 . 

1/ ’ ^ 


□ F3I 3 '7 

fnit A . fit' ‘ ' ] / 

^ f pai '«■ J- 9 T'"' 

, . 't* ^ (CONTINUED - OVE^) 


ly/D \ Buy US. Savings Bonds Regularly on the Payroll Savings Plan ^ Vi 







Memorandvim to I I 

Re: Judith Campbell Exner v. Federal Bureau of Investigation 

CU.S.D.C., S.D. CALIFORNIA), Civil Action No. 76-0089-S 


RECOMMENDATION ; 

That upon approval, original and five copies 
of attached affidavit will be hand-delivered to Departmental 
Attorney Jeffrey Axelrad, by 3/31/76. 
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UNITED STATENS DISTRICT COURT 
FOR THE SOUTHERN DISTRICT 

■ OP CALIFORNIA ^ 

JUDITH KATHERINE EXNER, ' 


Plaintiff, 


V. 


Civil No. 76-89-SA 


FEDERAL BUREAU OF 
INVESTIGATION, et al. , 

Defendants . 

^ / 

AFFIDAVIT 

I, Michael L. Hanigan, being duly sworn, depose as 
follows : 

(1) I am a Special Agent of the Federal Bureau of • 
Investigation (FBI) assigned in a supervisory capacity to 
the Freedom of Information - Privacy Acts (FOIPA) Section 
of the FBI, Washington, D.C. 

(2) Due to the nature of my official duties, I am 
familiar with the procedures we follow in processing 
requests for information in our files received pursuant to 
Title 5, United States Code, Section 552, more commonly 
known as the Freedom of Information Act (FOIA) , and I am 
personally familiar with these procedures as they apply 

to our response to plaintiffs' FOIA request. 

(3) By letter from her attorney to. the Federal Bus.eau 
of Investigation dated December 24, 1975, plaintiff re-^ 
quested access to any and all records filed in the names 

of Judith Katherine Eileen (nee Inunoor) (Campbell) Exner. (A 
true copy of this letter is attached hereto and tua.de a 
part hereof as Exhibit A) . 

(4) By letter dated January 11, 1976, an appeal of 
this request was filed with Deputy Attorney General Tyler, 


// 
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of ten working days, (A true copy of this letter is attached, 
hereto and siade a part hereof as Eschibit *13”) *,5 

<5) Director Kelley aekaov/iedged on January 15, 

1976, that the FBI received the Freedom of Information - 
Privacy Act request on December 30, 1975, Ke explained 
that there were 5,964 FOIPA requests at the FBI and that 
991 of the requests v/ere in various stages of being pro- 
cessed. Plaintiff v/as informed that each request was 
being handled in chronological order based on the date 
of receipt in an effort to deal fairly with all requests, 
and assurance was given that the request of plaintiff 
v/as being handled as equitably as possible, The Director 
further stated that all documents which could be released 
would be made available at the earliest possible date. 

The backlog of requests v/as described to plaintiff as 
having resulted from an exceedingly heavy volume of 
requests and court imposed deadlines in historical cases 
of considerable scope. Substantial delays were con- 
tinuing despite expansions in staff, (A true copy of this 
letter is attached hereto and made a part hereof as 
Exhibit C) , ^ 

( 6 ) By letter dated January -26, 1976, from plaintiff's 
attorney to Quinlan J. Shea, Chief of the Freedom of ^ 
Information Appeals Unit, plaintiff sought priority consid- 
eration of the request because of fear of physical danger 
to herself and on the ground that historical significance 
would attach to the document she sought., (A true copy 
of this letter is attached hereto and made a part hereof 
as Eschibit D) . 

// 

// 
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<7) By letter dated February 5, 1976, Chief Shea 


2 

notified plaintiff's attorney that the FOI Appeal’s Unit was 


3 

forwarding the January 26 j 1976, letter to Qir;ector Kelley 


4 

for his considerationo Shea furthej? stated that plaintiff 


5 

did not state sufficient grounds in his view for processing 


6 

.the request out of chronological order. Therefore, plaintiff 


7 

could regard her administrative' appeal as denied and seek 


8 

relief in the courts, (A true copy of this letter is at- 


9 

tached hereto and made a part hereof as Exhibit E). 


10 

(8) By letter dated February 19, 1976, Director 


11 

Kelley reiterated that FOIPA requests are handled in 


12 

chronological- or advised that if she 


13 

is in physical danger or has any evidence regarding 


14 

threats against her life, she should bring this information 


15 

to the attention of proper authorities, (A true copy of this 


16 

letter is attached hereto and made a part hereof as 


17 . 

Exhibit F), - 


18 

<9) In further explanation of the FBI’s response 


19 

• to plaintiff’s FOIA request, the court’s attention is respect- 


20 

fully directed to the following facts detailing the impact 


21 

the FOXA, and in particular the 1974 amendments thereto. 


22 

have had on the FBI, 


23 

(10) In 1973, the FBI received an average of approx- 


24 

imately one FOIA request per day, an amount which could.be 


25 

processed without undue burden. In 1974, the FBI averaged 


26 

over 37 requests per month. The amendments v;ent into effect 


27 

in February of 1975, the Privacy Act went into effect in 


28 

September of 1975, and in that year we received 13,875 


29 

requests pursuant to -these two acts, an increase of more 


30 

// 


31 

// 


32 

// 
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Jilt over the previous year. During 


Decensber, 1975, the month in v/hich plaintiff submitted her 
request, the FBI received 1,026 other requests as well. 

t 

In January and February, 1376, the FBI received in excess 

of 2,500 new requests for access to its records. (See 

letter of March 15, 1976, to Honorable Bella S. Abzug, 

Chairwoman, Government Information and Individual Rights 

Subcommittee, Coimaittee on Government Operations, United 

States House of Representatives from the Deputy Attorney 

General Harold. R. Tyler, Jr., transmitting the Report of 

the Department of Justice to Congress on Freedom of Infor- 

► 1 / 

mation Act operations' during—caleddar year 1975, at page 1 
of the letter; Exhibit G.) 

(li) Although implementation of the Act h3,s been 
unfunded, the FBI has recognized and talcen substantial 
action in terms of allocation of manpower and other measures 
to meet the tremendous administrative burdens imposed upon 
it as a result of the numerous requests for information 
from its files received under the FOIA and Privacy Act. 

A special Unit, solely designated to handle FOIA requests, 
became operational in October of 1973, at which time it 
consisted of 8 employees, including 3 law-trained Special 
Agents. This complement was doubled during 1974 to keep 
pace with the increased volume of requests. During 19f5 
further periodic increases in the personnel complement 
assigned solely to the processing of FOIA and/or Privacy 


1/ This report offers graphic documentation that the 
experience of the FBI is not unique in the Department of 
Jiistice. 


yi GIK) ; 1071 O - «7-73G 




A<^<- -i*<t:kf^xta~cs-ha Mtot'e bv JTeassis'iiiiJ.g personnel fvop*. 

Other substantive duties* By the end of 1975, 161 employees 
at FBI Headquarters (FBIilQ) were engaged sol^# in the 
processing of such requests including 23 law- trained 
Special Agents. This did not include niuaerous employees 
from other Divisions at FBIHQ who are required to devote 
a substantial portion of their time, to the detriment of 
their other duties, to assist in this effort. Through 
additional increases this yeai*, we now have nearly 190 
employees assigned full-time at FBIHQ to the processing of 


reauests received pursuant to the FOIA and Ih^ivacy Acts, 
The expense tit*?- -sucrms of both money 


and manpower has been enormous and I believe our overall 


investigative responsibilities imposed by statute may suffer 


as a result. 


(12) Despite what we feel to be more than diligent 
efforts to comply with all requests, including plaintiff’s, 
on an equitable basis, there have been unavoidable delays 
arising from the sheer volume of requests received and as 
a result of court orders requiring reassignment of sub- 
stantial numbers of our personnel to process certain cases 


on a deadline basis. 


2/ The FBI’s actual cost for implementation of the FOIA 
Tn Fiscal Year <FY) 1974 was $160,000. In FY 1975, it 
jumped to $462,000, and for FY 1976, the FBI has estimated 
the cost to be $2,675,000. For FY 1977, the FBI has. 
estimated the cost of the FOIA to be the same $2,675,000, 
p3.us $752,000. for the Privacy Act of 1374. 

/ 

/ ‘ 

/ 

/ 

/ 

/ 
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States District Court for. the District of Columbia, Civil 

3 > 

Action No. 75-1121), the court issued an order on August 27, 
1975, which required us to review, index and inventory, by 
October 21, 1974, some 363 volumes (each .of which averages 
150-200 pages) of files, and by the same date locate, review, 
index and inventory over 9,000 references, all of which 
represent material in the FBI ’ s possession considered rele- 
vant to the Rosenberg espionage case. Additionally, all 
of the above material which is not exempt pursuant to the 
FOIA had to be made available to plaintiffs in that case 
by November 17, 1975, accompanied by a detailed justification 
for those portions of the above-described material which 
were withheld pursuant to the FOIA. This single court 
order forced us to assigxi approximately one half of all 
our FOIPA personnel to the processing of the subject matter 
of one FOIA request, while the remainder of the complement 
attempted to process the thousands upon thousands of other 
FOIA requests which had been received. 

(b) In Weinstein v. Levi, et al. . (United States 
District Court for the District of Columbia, Civil Action 
No. 22.78-72), the court issued an order on October 20, 1975, 

/ 

/••••• • • / 

/ 

/ 

/ 

/ 

/ 

/ 

/ 
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which required us to furnish plaintiff an itemized in- 
ventory, by December 1, 1975, of all documents he had 
requested under the FOIA (essentially, all pertinent material 
in our possession concerning the Rosenberg- case, supra , 
plus an additional 152 volumes of files pertaining to the 
Alger Hiss perjury case) not previously furnished him, 
setting forth a detailed justif ica-tion with respect to any 
documents Director Kelley withheld pursuant to the FOIA. 
Additionally, the order required us to make available to 
plaintiff, by December 15, 1975, all of the above-described 
material which is not exempt from release pursuant to the 
FOIA. An additional 32 volumes of files had to be re- 
viewed in order to locate infoxanation plaintiff had requested. 
Although .the court issued an order on November 25, 1975, 
extending the above-described deadlines until January 31, 

1976, as well as limiting the inventory requirement to only 
that material not being furnished plaintiff, this order 
still required the FBI to assign a substantial portion of 
its FOIPA personnel to the processing of the subject matter 
of one request. 

(c) In Fellner v. U.S. Depar-tment of Justice , (United 
States District Court for the Western District of Wisconsin, 
Civil Action No. 75-C-430) , the court issued an order on 
December 17, 1975, requiring the FBI to review an additl^Dnal 
4,000 pages per month of the voluminous material subject 
to plaintiff's request. Because of this order v/e are once 
again required to devote a substantia], portion of our FOIPA 
personnel to the processing of one request, to the detriment 
of all others, including plaintiff's. 

(13) The FBI is and has been making every reasonable, 
and sometimes extraordinary, effort to comply with the un- 
expected demands of the amended FOIA. In consideration of 
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the present and continuing increase in the workload of 
the FBI in fulfillment of its Congressionally-mandated 

A 

investigative duties concerning violations of statutes 
of the United States, and taking into account present 
budgetary and personnel limitations, it has become an 
overwhelming burden for the FBI to' respond to FOIA requests 
within the limited time frame envisaged. Of the 13,875 
requests received in 1975, we were able to respond fully 
to 7,699, and as of the end of that year, were processing 
an additional 1,004. This left a backlog of 5,172 requests 
which still required processing, preferably on the basis 
of date received to ensure fairness to all requesters . 
Meanwhile, in the first eleven weeks of this year, we have 
received 2,740 additional requests, and they continue to 
come in at a rate of nearly 50 per workday. - 

(14) The sheer enormity of our administrative burden 
can be seen when it is realized what is involved in processing 
each of the thousands upon thousands of requests we have 
received: 

(a) Upon receipt of each request, assuming the sub- 
ject matter is reasonably identifiable, such as a named 
individual or individuals, or a named organization or orga- 
nizations, we initiate a search of our Central Indices, 

the result of which will indicate whether we have any files 
• • • • 

dealing with the subject matter of the request. In the 
case wherein we locate no record of an investigation con- 
cerning the subject matter of the inquiry, the requester 
•is so advised at this time. If our indices search indicates 
that we do have files which may fall within the purview of 
the request, the requester is advised and the case is 
placed in- chronological order until we are able to initiate 

// 
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the actual processing. When the case is assigned for 
processing,, we locate these .files and determine whether 
the information therein is in fact identical to the subject 
matter of the request (i.e., Is the' John Doe in the file 
the same as the John Doe who has requested information 
concerning himself?) The mechanical task -of processing 
follows. 

(b) The task of processing an FOIA request involves 
first reproducing an entire section of the file, in order 
to review and mark for deletions or exemptions , if any , 
where appropriate. From this working copy, additional 
copies are made - one for the requester -a.nd one for our 
own administrative control. Review consists of a line-by- 
line reading, with constant attention to matters which 
involve, among other considerations, the privacy and 
confidentiality of third parties, classified data, and 
other information w^hich is proscribed from release pursuant 
to the FOIA or other statutes. Classified material must 

be further reviewed by Special Agent personnel with ex- 
pertise in the substantive area to v?hich the particular 
document pertains, who must determine if the document meets 
the current classification criteria and which portion of 
the document is actually the part subject to classification. 
Thereafter, a determination will be made as to the rel^^se 
of any non-classif ied portion of the document. 

(c) This entire reviewing process is carried out 
under the supervision of law-trained Special Agents, and 

. assuming v^e have located and processed material which falls 
within the subject matter of the FOIA request, this material 
is subject to several succeedingly higher levels of exam- 
ination and is finally furnished to the requester over 
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Director Kelley's signature. These examinations are made 
for the purpose of , assuring that no material to which the 
requester is entitled is. erroneously withheld ^nd that no 
material v/hich should be withheld pursuant to the FOIA is 
inadvertently released. 

(d) The above-described procedure is followed with- 
out exception in every FOIA request we receive. (Obviously, 
however , this is not necessary in those cases wherein we 
have no information concerning the subject matter of the 
request. ) 

(15) Based on the FBI's experience to date in these 
matters, due diligence requires that the only fair way 
of ensuring that each request receives the legitimate 
attention it deserves is to process these .requests in 
chronological order based on the date of their receipt, 
and this is the policy we are presently follov/ing. The 
FBI has been required to make exceptions to this policy 
pursuant to the above-described court orders, but we 
respectfully point out that a point may be reached, in the 
not-too-distant future, when this would become a vicious 
circle of self-defeating proportions. It is not incon- 
ceivable that the FBI will soon reach the stage where all 
FOIPA personnel are engaged solely in the processing of 
requests' pursuant to court- imposed deadlines, to the y 
detriment of the rights of all other requesters. This 
could well cause other FOIA requesters who are now waiting 
patiently, to institute legal actions, which in turn could 
cause more court orders requiring immediate processing. In 
view of the substantial allocations of personnel and finances 

// 

// 

// 
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the FBI’s present budgetary and personnel limitations and^ 
most importantly other statutory responsibilities, additional- 


court-imposed deadlines couid place the FBI in the position 
of expending so much manpower in attempting to comply with 
a court order in one case, that it will be held in contempt 
of a similar court order in a different case. 

(16) The date when processing of plaintiff Exner's 
request will begin is unfortunately contingent on a number 
of unpredictable factors. The present rate of processing 
may be further disrupted by receipt of additional court- 
imposed deadlines requirxng accelerated -completion of the 
processing of one request, (such as described at pages 5-8 
supra) which would require reassignment of more personnel to 
that request, thus delaying our responses to all others. In 
addition, no prediction can be made of exactly how long it 
will take to respond fully to those requests received prior 
to plaintiff's, because it is impossible to know if each of 
these requests will result in fairly rapid processing (because 
the FBI does not possess an enormous amount of information 
responsive to that particular request) , or a massive pro- 
cessing effort (because the FBI has thousands of pages of 
material responsive to that particular request) . Taking 
into consideration these variables and based on our preMent 
rate of processing (See paragraph 13 , at page 7 , supra ) , 
the best estimate of the FBI at the present time, is that 
the materials responsive to plaintiff's request will be 
reviewed beginning approximately four months from now. 

Since the volume of documents involved has not been ascer- 
tained yet because the request has not been processed pre- 
ferentially out of order, it is not possible to project how 
long the review will take. 
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(3 7) Despite the d.i tf i cnl ti ps described throughout 
this affidavit, the FBI is dontinuing to do its utmost to 
give fair and equitable treatment to all requd'stors. Every 
effort will be made to commence processing plaintiff's 
request within the time frame suggested. The FBI assures 
plaintiff that if an improvement in conditions results 
in an accelerated rate of processing, that benefit will 
accrue to plaintiff as well as othex'S awaiting a substan- 
tive response. 

Consistent with the provisions of the applicable 
statues, disclosure shall be forthcoming. 

/ / '/■ ■ / ' / "T -■ 

Michael L. Hanigan ■ 

Special Agent 

Federal Bureau of Investigation 
Washington, D. C. 


Subscribed and sworn to 
before me this J, d ay of 
/ , 1976. 




J r. 

• r 


Notary Public 


My commission expires 
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Brian B. Fonaphan, ^so* 

Security Pacific Plaza 

Suite 1324 

1200 Third Avenue 

San Diego, California 92101 

Dear Kr^ Honaghan: 

Tour letter to ?-ur. ruinLan J. Shea, Ciiief, Freedom 
of Infonaation Appeal Unit, Benartnont of Justice, dated 
January 26, 1976, t-ras for;xarded to the FBI. 

To assure fair vend impartial treateent to all 
requests made tmder the Freedom of Inforination-Privacy Acts 
(FOXPA) the FBI handles such requests in chronological order 
based on date received. The statutes in question do not 
permit one individual ’ s x'oqtiest for his or her file to be 
given priority over another’s. Indeed, eouitable treatment 
of ail requesters is the very basis for not attersnting to 
establish such priorities, but instead to handle each in 
chronological order . 

***r' 

As to the merits of \7hather any particular e>:enrption(s) 
’Should be applied, it ■^rculd be xssivrisB for me to speculate 
prior to the examination of any relevant docxsmenfcs. 

I If yoirr client be3.ieves she i^ ln physical danger 

or has any evidence regarding threats against her life, I 
strongly urge yc? to bring this information to the attention 
of the proper aut^iorities. 

Sincerely yours, 

Kelley 


Clarerica K. Kelley 
Director 


^ /V.Z' ^_2T T 


r 
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Honorable Bella S. Abzug, Chairwoman 
Government Information and Individual 

Rights Subcommittee . ... 

Committee on Government Operations .... 

Rayburn House Office Building, Room B-349-B-C 
Washington, D. C. 20515 

Dear Chairwoman Abzug: 

This constitutes the Report of the Department of Jus- 
tice to Congress covering Freedom of Information Act oper- 
ations during calendar year 1975. At Tab A are the data 
' required by the Act of every agency, in the format requested 
in your letter of July 1, 1975. At Tab B are the additional 
data required to be submitted by the Attorney General con- 
cerning cases arising under the Act and the efforts under- 
taken by the Department of Justice to encourage agency 
compliance with the Act throughout the Government. 

In reviewing all of the data submitted herewith, I must 
state that inuch of it is disturbing to me aiid’ others in- 
terested and involved in F.O.I..-^. matters. -‘The . receipt of 
over 30,000 requests for access', a number far in excess of 
what anyone had anticipated, has transformed this into a 
major area of Departmental operations. Over 120,000 man- 
hours are reported as having been expended, the majority by 
attorneys and supervisors, and these constitute only a 
partial accounting for the total personnel effort within the 
Department. These figures demonstrate the adverse impact on 
this Department's ability to carry out its traditional 
substantive missions during the past year. Moreover, the 
figures for the first tv70 months of 1976 offer no indication 
that the tide is ebbing. Through March 5, for example, the 
Federal Bureau of Investigation has received in excess of 
2,500 new requests for access to its records.- 


One of the provisions in the amendraonts to the 7\ct 
certainly has not v7orked out as anyone intended is the 






®cu 




that 



2 





imposition of very short time limits for the processing of 
requests. I fully understand and accept the desire of Con- 
gress to demonstrate the importance it attached to the rea- 
sonably expeditious processing of .requests for access to 
records. In my opinion, however, any time limit that does 
not take into consideration the nximber and complexity of the 
records within the scope of the individual request is both 
unreaJ-istic and wholly unworkable. Requesters have tended 
to word their requests as broadly as possible in an under- 
standable effort to ensure that they encompass all records 
in which an individual has an interest. There is no effec- 
tive mechanism under the Freedom of Information Act for^ 
requiring a requester to cooperate with the Department in an 
.attempt -to aid us in locating records of particular interest 
with a minimum expenditure of our personnel resources, 
although some requesters have done so willingly. Under 
these circumstances, once the flood of requests developed, 

.it almost immediately became impossible to comply with the 
time limits in many of the components of the Department. 

The unfulfilled expectations of the requesters were then 
reflected in innumerable letters, telephone calls, com- 
plaints to Members of Congress, etc., responding to which 
served only to slov 7 down even further the processing of the 
requests themselves. It is the large number of requests, 
however, encompassing thousands and tens of thousands of 
pages -- some, at least, among the most sensitive in the 
files of the Department -- that has tended, more than any 
other single factor, to sloxv down the processing of the far 
greater number of requests involving much smaller quantities 
of records. This entire area of time .limits, viewed in the 
•light .of. the total number of requests/.x^e -have, received-^ and v . 
the si'gnif icant"'fractibn'. thereofyinvolVing l^arg'e’ quantities 
of records, is ’one to which I hope your Subcommittee- wi3.1 
give serious attention in the near future. 


The results of obi- -inability tb -comply with the letter 
of the. Act -as to. time limits have been exacerbated by our 
efforts to comply fully x-yith its spirit. At all times 
during my tenure as Deputy Attorney General, I have at- 
tempted to effect the maximum possible, responsible dis- 
closure of records. It is clear that the Department of 
Justice is in fact releasing a considerable quantity -of 
technically exempt material. My ov?n viex7, as you knox-7, is 
that an exemption is nothing more than a lawful excuse- to 
Withhold a record. I stress that access should not be 
denied unless .some reason for doing so exists in terms of 
the present vital interests of th.e Department. My insist- 
ence on conformity v/ith this policy, hov-'ever , is an im- 
nortant factor coiitributing to' the backlog x-;ithin the 


Appeals Un 3 .c. In addition to reviewing v.’ithheld materials 
to ascertain whether they are or are not exempt firom man- 
datory release under the Act, its personnel must also 
review the exempt materials with a view towards a possible 
discretionary release, either by the component itself in the 
form of a supplemental release, or at my direction in the 
final action on the appeal. To be absolutely candid, it 
would be far easier for this Department to follow a practice 
of merely releasing that v?hich is not exempt and withholding 
that which is. Certainly we could process our appeals more 
expeditiously. Revisions in the letter of the Act could 
have a great impact throughout trhe Executive Branch in terms 
of encouraging an attitude, more favorably inclined to^>7ards 
[releasing records, rather than seeking, to withhold them. 

There is one additional serious problem I desire to 
bring to your specific attention. That is the situation 
created by those cases in which we are sued before the 
■ administrative review process has been completed. Although 
the number of such cases is not particularly great, this 
unfortunate provision in the Act usually results in the 
individual who has sued receiving preferential consideration 
over the far greater number of other [usually prior] re- 
questers and appellants who choose not to file suit, or who 
cannot do so. Congress has directed the courts, absent 
"exceptional circumstances" [5 U.S.C. 552(a)(6)(C)], to give 
these cases precedence on the docket and to expedite them 
"in every way." 5 U.S.C. 552 (a)(4)(D). Several cases in 
which courts have sought to carry out this Congressional 
intent have involved tremendous quantities of. records; 
others have involved closely related; bngoingt criminal..- 
inyestigati’ohs j • ,s(3‘' that. ".the -.records. .hAvc'' been .‘not only-, _ ■ ' .’ 

v.biuminous , ■ but also" extremely- sensi-tive-'. .Over- ‘the ob-.’’ - 

jections .of this Department, rj.gorous time schedules ■ for the 
-processing of the records in tihese cases haye.b.een imp.osed. . 
■'by:' -the courts in'C^olVed; to the‘'.pri-ncipal detriment bf- the-'-: 
several thousand”- other requesters and hundreds . of adm.i-nis- 
trative appellants who must then wait -even longer for action 
on their requests than would otherv7ise be the case. In my 
judgment, this result is grossly unfair in most instances. 
Absent some v7holly arbitrary refusal to expedite a pa:^- 
ticular request or appeal when exceptional circumstances 
exist, each ind-ividuai should be required, to wait his or her 
turn ; in :lihe . . .The law as presently Xi7ritten .places the 
burden ' oh-, the Government to prove that a case. -should not 
receive preferential, expedited treatment. .-This imbalance 
should be corrected, in fairness to other requesters and to 
eliminate an unnoce.ssnr'y contri bi.ition to the conj'o.stion of 
court dockets in- the Federal Judicial System..-;. 



Within this Department., there have been instances in 
which individual cases were expedited administratively for 
cause. Such instances have been rare, howevei*, v/hich is as 
I believe it should be. No one anticipated the flood of 
requests and appeals following the effective date of the 
amendments to the Act. This Department's allocation of 
resources [currently, for example, approximately 175 in the' 
F.B.I.'s Freedom of Information and Privacy Section -- 
including 25 Special Agents -- and 25 more in my own Appeals 
Unit] has been extremely generous. Relief could easily be 
granted in this area, with such issues as the allocation of 
resources and speed of processing being viewed as matters 
for. Congressional, iiot Judicial, oversight. As it is now, 
we must take 'our personnel off cases on x^ 7 hich they are 
already working, simply because some other individual or 
group with the inclination and resources to file suit re- 
fuses to wait in line. I strongly suggest that, in accord- 
ance with your letter of July 1, 1975, this provision of the 
Act should be considered by your Subcommittee for revision. 

As a minimum, the individual v;ho chooses to file suit before 
the administrative process has been completed in his case 
should face a heavy burden of showing that truly exceptional 
circumstances exist that require expedited consideration of 
his request or administrative appeal and that the agency has 
refused to grant a specific request to do so. 

There are, of course, many other problems, some of them 
quite serious, presented by the Act in its present form. I 
hope that these will also receive sympathetic consideration 
from your Subcommittee in., the -near futuire. Some of them ’ 

"would-be at Teas t -par tiaTiy.; resolved .tf.y' a cf’itical reexami 
•nation ‘.-of thie* many- subs t anti ve" and proeedur'al ' inconsisten-. ■ 
cies -between the Freedom of Information Acf and the access' 
provisions of the Privacy. Act o.f 1974.- .1 V 70 ,uld welcome the 
opportunity ,'-':b.oth personally and ;• through our resp'ective '■ = 
staffs, to explore these matters with you more fully i.n the 
near future. 

In conclusion, although I am not completely satisfied 
with the results we have achieved to date, it is my fi^m, ‘ ' 
overall judgment that the Department of Justice has per- 
formed well in this area, during the past year under'.ex- ■ • . 
tremely arduous conditions.. It remains my hope tha-t co- . • '• 
•operation between the Legislative and Executive Branches ' ' 
V7ill result in the necessary and reasonable reformulation of 
the Act x<7hich v7ould permit a substantial portion of the 
personnel now workin.g in this area to return to the tradi- 
'tional substantive missions of the Department .of Justice, 
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UNITED STATES GOVERNMENT 

Memorandum 


TO 



FROM 


Legal Couns^^fH^ 



subject: JUDITH KATHERINE EXNER V. 

FBI, et al. 

(U.S.D.C., S.D. CALIFORNIA) 
CIVIL ACTION NO. 76-89-S 



date: 4/14/76 



Assoc. Dir. 

Dep. AD Adm. _ 

Dap. AD Inv. 

Asst. Dir.: 


Admin. 

Comp. Syst. 

Ext. Affairs 

Files & Com. 

Gen. Inv. t) / C 


Ident. 

Ins peettm K 

Intell./ I 

Laba 



Telephone Rm. 

Director Sec*y 


PURPOSE ; 

This memorandum is to advise that affidavit 
executed, approved, and hand-carried to Departmental 
Attorney, reportedly lost after mailing by Department. 
Identical affidavit reexecuted and furnished Department 
for use in instant litigation. 

SYNOPSIS : 


Plaintiff is suing for FBI records under FOIA. 
Legal Counsel Division furnished Department with affidavit 
oh 3/31/76, which has been reportedly lost in the mail. 
Identical affidavit executed. 


RECOMMENDATION : 



None. For information. 
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Memorandum to l 

Re: Judith Katherine Exner v. 

FBI, et al. 

(U.S.D.C., S.D. CALIFORNIA) 
Civil Action No. 76-89-S 


b6 

b7C 


DETAILS : 


Plaintiff is suing for FBI records pursuant to 
her FOIA request submitted in December, 1975. Inasmuch as 
we have not processed the request, for to do so would give 
this request preferential treatment, the Department wished 
to move the Court on our behalf to stay the proceedings to 
allow sufficient time in order to process the request in 
chronological order. In support of this moti on an affidavit 
executed by Special Agent f I FOIPA Section, 

Records Manageme nt Division, and approved by memorandum of be 
Legal Counsel to l I dated 3/31/76, was hand- b7c 

delivered to Departmental Attorney Lynne Zusman on that 
date. 


On 4/8/76 Zusman advised that she had forwarded 
the affidavit, together with motion papers, to the United 
States Attorney, Southern District of California, on 4/2/76 
and further advised that he had not received these. She 
requested that the original affidavit be retyped and 
reexecuted for use in a hearing on the merits of this motion 
scheduled for 4/12/76. She stated that she had no explana- 
tion for the disappearance of the documents other than they 
were lost in the mail and that she was taking steps to trace 
these doc\aments. On 4/9/76 an ident ical affidavit was 


reexecuted by Special Agent 


for use of Department 


in support of the aforementioned motion, and hand-carried to 
Department on 4/9/76. 


■bo 

hlC 


APPROVED: 

Assoc. Dir 

Dep. AD Ad^„...— 
Dep. AD 
Asst. Dir.: 

Admin 


Comp. Syst. 
Ext. Aff^:iis„ 

Gen. Inv 

l^ent 

Inspection... 
Inteil. 



Rec. fvinitit. 


Spec. Inv< 
Training... 
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MBIMORANDUM FOR THE SOLICITOR GENERAL 

O 

Re; Judith Katherine^xner v. Federal 
Bureau of Investigation (USDC S.D. 
Calif., Civil Action No. 76 -OO 89 -S) 


TID.1E LIMITS 


The district court denied a stay of judicial proceedings 
to permit the FBI and Deputy Attorney General’s Office to 
complete review of the records in this POIA/Privacy Act case 
on April 12, I 976 , As a result of the denial, the defendants 
must now file a Vaughn v. Rosen (484 P. 2d 820, C.A.D.C., 

1973 response by April 27, 197o, pursuant to an order 
earlier entered by the court in response to plaintiff’s 
request for expeditious handling of her siiit. An immediate 
stay must be obtained from the Ninth Circuit. 

RECOMMENDATIONS 
The FBI recommends appeal. 

I recommend appeal. 


QUESTION PRESENTED 


Whether the district court’s denial of a stay in this 
Freedom of Information Act/Privacy Act suit was contrary 
to the intent of Congress to permit government agencies to^ 
have additional time to revievr POIA requests upon a showing 
of “exceptional circumstances" and "due diligence" 5U.S.C 
552 (a)( 6 )(C). 

STATUTES IKTOLVED 



The Freedom, of Information Act, 5 U.S.C, 552(a‘) ( 6 ) (C) 


provides ; 


^lOU^WQv 




•J 





,est to 



Any person making 
any agency for' records \mder para- 
graph ( 1 ), ( 2 ), or ( 3 ) of this sub- 
section shall be deemed to have 
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exhausted his administrative remedies 
with respect to such request if the 
agency fails to comply with the appli- 
cable tim.e limit provisions of this 
paragraph. If the Government can 
show exceptional circumstances exist 
and that the agency is exercising 
due diligence in responding to the 
request 3 the court may retain juris- 
diction and allow the agency additional 
time to complete its review of the 
records . Upon any. determ.ination by 
an agency. to comply with a request 
for records j the records shall be 
made promptly available to such per- 
son making such request. Any notifi- 
cation of denial of any request for 
records under this subsection shall 
set forth the names and titles or po- 
sitions of each person re.sponsible for 
the denial of such request. 

The Privacy Act, 5 U.S.C. 552a(g) (3) (A) provides 

In any suit brought under the 
provisions of subsection (g)(1)(B) of 
this section, the court may enjoin the 
agency from withholding the records and 
order the production to the complainant 
of any agency records improperly . irh- 
held from him. In such a case -.ve court 
shall determine the matter de novo, and 
may examine the contents of any agency 
records in camera to detezmiine whether 
the records or any portion thereof may 
be withheld under any of the exemptions 
set forth in subsection (k) of this 
section, and the burden is on the agency 
to sustain its action. 
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STATEMENT 


On December 24^ 1975^ plaintiff Judith Katherine Exner 
made a request of the FBI for access to all records filed 
under her name. On January 11^ 1976^ before her request had 
been acknolwedged;, her counsel appealed to the Deputy Attorney 
General^ noting that ten working days had elapsed and he 
considered the request denied. On January 15^ 1976^ the FBI 
Director acknowledged receipt of the request and advised 
plaintiff's counsel that the Bureau had <5i964 FOIPA (Freedom 
of Information/Privacy Act) requests on hand and her request 
would have to vrait its turn. On January 26^ 1976^ plaintiff's 
counsel wrote Mr. Quinn Shea^ Chiefs Freedom of Information 
Appeals Unit, and asked that plaintiff's request be expedited 
because she "has been so prominent in the media lately that 
she is in physical danger until such time as all her recol- 
lections are committed to a writing", and because the docu- 
ment to be produced would be of "historical interest". Also, 
counsel added, "these files have been used against her and 
selected portions of them have been leaked to the pressj it 
would only seem fair that she has a right to see them" (Defen- 
dants Exhibit D). Mr. Shea replied that he thought that the 
physical danger argument was "nothing more than that — an argu- 
ment; and that he could see no basis for according plaintiff 
preferential treatment" (Def s . Exh. E). The FBI replied that 
it could not give plaintiff's request priority over other 
individual's request and "if your client believes she is in 
physical danger or has any evidence of threats against her 
life I urge you to bring this information to the attention of 
the proper authorities" (Def s . Exh. F). 

Plaintiff then filed suit in the district court under 
the Privacy Act and the FCIA, requested access to her files, 
an opportunity to correct inaccuracies in those files, and 
copies of the files for her use. Specifically, she sought 
to enjoin the defendants from withholding records from her 
pursuant to the Privacy Act (5 U.S.C. 552a(g) (3) (A) ) and to 
produce copies of the records pursuant to the FOIA (5 U.S.C. 
552(a)(4)(B)) (Amended Complaint). 

Plaintiff then moved to expedite the court proceedings, 
and to obtain prompt "in camera" inspections of her files 
(see Plaintiff's Ex Parte Motion). In an affidavit in 
support of the motion plaintiff stated her fears for her 
safety resulting from personal information about her being 
leaked to the press, which information linked her with former 
President Kennedy, Sam Giancana, Frank Sinatra, and the Mafia. 
She claimed that much of this information was inaccurate and 
had led to distorted news accounts linking her vfith assassina- 
tion attempts, and to threats against her life. The affidavit 
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stated: 

Because of the murder of Sam Giancana ^ 
and because of threatening telephone 
calls I have recently received, I feel 
it is important that this information 
be recorded as quickly as possible. 

[Affidavit, p. 11.] 

The government opposed this motion and a motion by plaintiff 
for "partial summary .Judgment" (missing from files) on the 
ground that the preliminary relief sought would afford 
plaintiff essentially the entire relief sought in the Complaint. 
See Theriault v. Un ited States , 503 F. 2d 390 (C.A.^ 9^^197") 
denying discovery in an FOIA suit on this basis. ¥e also 
stated that the real reason for plaintiff's haste was not 
her fears for her safety but her desire to meet a publisher's 
deadline in her forthcoming book (Opposition to Plaintiff's 
Motion For Partial Summary Judgment, p. 3). 


The court did not. order ^ camera inspection but did 
enter an order, following a hearing on plaintiff's motion, 
requiring the government to file by April 12, 1970j ^ state- 
ment containing the information described in Vaughn v. Rosen 
(484 F. 2d 820, 826-828, C.A.D.C., 1973). 1/ We filed an 
objection to the order (Objection to Proposed Order) and 
moved to stay further proceedings pursuant to the Freedom 
of Information Act, 5 U.S.C. 552(a)(6)(C), asserting that 
"exceptional circumstances" existed and that the government 
is exercising "due diligence" in responding to the request. 

In support of our motion we attached affidavits ox xir . Shea 
and F.B.I. Special Agent | | indicating that the FBI 

and the apneals unit are processing FOIA requests as 
diligently as possible on a first-come first serve basis and 
have allocated substantial manpower to the review of records .2/ 


1/ We were unaware that the order had been orally issued^ 
T^rom the bench and treated the order as "prospective" until 
we learned otherwise at a hearing held on April 12, 197o, 
on our stay motion. 

2/ These affidavits indicate that the F BI estimat es it will 

reach plaintiff's request in four mo.nths | | Aff .idavit, _ 

oara, 16). The appeals unit will process the appeal in about 
four months after the FBI has completed its review (Shea 
Affidavit, ■ para. 11), 
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The court denied our motion and allowed us fifteen days from 
• the hearing date to file the previously ordered Vauglin v. 

Rosen statement, t 

DISCUSSION 

VJe recommend appeal for the sam.e reason that we 
recommended appeal in Open America v, Watergate Special 
Prosecution Force^ et aJiZ (copy of Memorandum attached ) ^ XArhich 
appeal was authorized on April 12^ 1976. We think that the 
Department should stand firm on the proposition that agencies 
must he permitted to process claims equitably on a first-come 
first-served basis, and should not be required by the courts 
to expedite those cases in which suits are filed at the 
expense of other requesters who patiently wait administrative 
action. While we may find the Ninth Circuit unsympathetic to 
nine-to-twelve month dela,ys, at least the course of appealing 
to the various Circuits will make Congress and the courts 
aware that the FOIA and Privacy Act cannot be implemented in 
.the time frame Congress fixed without an input of tremendous 
resources. 

We point out, however, that this case presents more 
complex problems than Open America because it involves both 
the Privacy Act and the Freedom oi'" Information Act. The 
authority given the courts to grant stays pending completion 
of administrative review of records is found only in the FOIA. 
However, since courts have inherent equity power to stay 
proceedings in other cases, the absence of a similar provision 
in the Privacy Act should not prove fatal. 

There is also the possibility that plaintiff’s allegations 
of fears for her personal safety, if taken seriously, will 
cause the court of appeals to be warry of condoning bureau- 
cratic delays. However, the relationship between plaintiff’s 
haste to publish and fears for her safety is tenuous at best, 
and the prompt publication of her book is her real concern. 

In this connection we note that Congress rejected a proposed 
amendment to the FOIA that would have required priority for_ 
the press and news media whose need to know would be nullified 
by time delays. Indeed "need to know" is not a consideration 
under the Act, 

Finally, we are concerned that the Ninth Circuit will 
decline to take jurisdiction of the interlocutory appeal 
(although we are prepared to argue Cohen v. Beneficial 
Industrial Loan Corp. , 337 U.S. 5^1) and to grant a stay 
before our Vaughn v. Rosen response is d.ue. In that case. 
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we would wl 
Rehnquist. 


to consider seeking a stay from Justice 


CONCLUSION 


For the foregoing reasons we recommend seeking an 
expedited appeal and a sta.y pending appeal. 
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Enclosed aro originals and t*nr©o copies of 
our l^otioa to Stay and supporting nemoraadtrc for 
filing in t!ia abovo-captioncd litigation. Please 
file and servo the motion as soon as possible and 
adviso us as to the date on '.falcHz they are filed. 
uo acsur.a that you will also file the ans;?er ^?hich 
was previously forwarded. 

Should you desire, Lynne Susc;-m of this Office 
is available to argue the Motion to Stay or to 
assist you at the arguKient. In all events, Hre. 

/.usr;an will provide further assistance if necessary 
on this matter. Please t l-i phone her at 202-739-3253. 

Please continue to heep ue inforned of all 
devolopmeats in this litigation. 
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Federal Bureau of Investigation / 
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JUDITH KATHERINE EXNER, ) CIVIL ACTION NO. 76-8 

• ^ I 

Plaintiff, ) PLAINTIFF'S EX PARTE MOTION^FOR 
. ) AN ORDER: (1) REQUIRING THE 

-VS- ) GOVERNMENT TO RESPOND TO THE 

) AMENDED COMPLAINT BY MARCH 1, 

FEDERAL BUREAU OF INVESTIGATION, ) 1976; (2) REQUIRING THE GOVERN- 

et al., . ) MENT TO PRODUCE THE FBI FILES 

) RELATING TO PLAINTIFF FOR THE 
Defendants. ) COURT'S IN CAMERA INSPECTION BY 
; J MARCH 1, 1976; and (3) SHORTEN- 
ING TIME TO SERVE AND FILE A 
NOTICE OF MOTION AND MOTION 
'■FOR SUMMARY JUDGr>lE..T, 

Plaintiff moves this Court for an order, pursuant to 
Rule 78 of the Federal Rules of Civil Procedure and pursuant to 
Rule 3(e) (7) of this Court, as follows: 

1. Regxiiring the defendants to file their response to 
the amended complaint no later than March 1, 1976. 

2. Requiring the defendants to file with this Court, 

.for' its camera inspection, all records of the ■ 
Federal Bureau of Investigation relating to the 
plaintiff. . . 

3. ■ Shortening time, permitting plaintiff to serve and 

file her notice of motion and motion for summary 
judgment by Wednesday, March 3, 1976, and to have 

• . *" *• m 

the hearing date set on that motion for Monday, 

March 8, 1976. ‘ . 
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This motion is based on all of the files and records 
in this action, on the memorandum of points and authorities sub 
mitted concurrently with this motion, and upon the Affidavit of 
Judith Katherine Exner filed concurrently herewith. 


DATED: February . , 1976. 


mCHARD C. LEONARD 
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MEMORANDUM. OF POINTS AND AUTHORITIES 
IN SUPPORT OF EX PARTE MOTION 


1. FACTUAL BACKGROUND. 


The most important document underlying this Ex Parte 
Mbtion is the Affidavit of the plaintiff , Judith Katherine Exner, 
which was filed concurrently with this Motion. Although the 
Affidavit speaks for itself / in summary ^ it demonstrates the 


following: 


(1) The FBI has a file which relates to the plaintiff, 
Judith Katherine Exner [Affidavit of Exner, para- 
graph 3, p. 2 , 1^ 20, to p. 6, 1. 32]. 

(2) ■ The file contains inaccuracies, which inaccuracies 

not only have found their way into the national 
press, but also are now contained in a report 
■ issued by the Senate Select Committee [Affidavit 
of Exner, paragraph 6, p. 8, 1. 18; top. 9, 1. 11] 

(3) Plaintiff’s decision to speak out publicly about' 
her relationship with the la.te President John F. ' 
Kennedy, and with other persons, was not prompted 
by any personal aiabition, but was a direct result 

.of a breach of confidence by a’ member or members 
of the Senate Select Committee, who leaked infor- 
mation about the plaintiff to the national press, 
and who apparently leaked portions of the FBI 

records about the plaintiff to the press [Affi- 

/ 

'• davit of Exner, p. 7, 11. 1-21? paragraph 7, p. 9, 
i. 12 , to p. 10, 1. 24]. • . 

(4) Plaintiff's request for her right .to review the 
FBI records, and to correct the misinformation 
contained therein is prompted by a desire to pro- 

’ j 

tect her own well-being and physical safety, and 
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to correct published inaccuracies which not only 
have injured her reputation ^ but also which ini^hb 
tend to influence Governmental decision-making and 
the electorate [paragraphs 9, 10, and 11, p. 10, 

■ i» 26, to p« 11, !• 321 o 


2. SUMMARY OF PLAINTIFF *S REQUESTS » ■ • ’ . 

The gravamen of 'plaintiff * s reguest contained in this 
ex parte motion is to expedite these proceedings brought pursuant 
to the Privacy Act of 1974 [5 U.S.C., §552a], and the Freedom 
of Information Act [5 U.S.C. §552]. Three methods of expedition 

are requested; ' • ’ ’ * . ■ . . 

.(1) Plaintiff requests that the defendants answer the 

amended complaint by March 1, 1976. 

(2) Plaintiff requests that the Government produce 
the applicable records by March 1, 1976, for the 
Court’s in camera inspection. 

(3) Plaintiff .requests that a motion for summary judg- 
ment be calendared for March 8, 1976, to resolve 

■ , . . any questions left after the Court has reviewed 

the docxaments. 

As will be noted below, both the Privacy Act and the 
Freedom of Information Act contain provisions for expediting 
actions brought pursuant to those' Acts, and the requests made 
herein are reasonable under the circumstances. . . 


3. IT IS IMPORTANT AND PROPER THAT THIS MATTER BE EXPEDITED . 

Pursuant to Rule 12 (a) of the Federal Rules of Civil 
Procedure, the United States Government normally has 60 days to 
respond to a complaint filed against it; however. Rule 12 permits 
a different time to be fixed by order of the Court. The Freedom 
of Information Act specifically provides for a 30-day period of 


t 


CL 


time in which the Government (or an agency thereof) must respond 
to a complaint brought pursuant to the Freedom of Information 
Act (5 U.S.C. §552 (a) (4) (C) ) . That, section of the Freedom of 
Information Act also provides that the Court may direct a 
different time period in which a complaint should be answered. . 

The Privacy Act, although containing no specific 
reference to a time period in which the Government must respond 

to a complaint filed pursuant to that Act, does give several 

I 

indications that expediency was thought important by the drafters 
of Ihe legislation. For example, in several portions of the 
Act (including 5 U.S.C. §552a (d) (2) (A)), a time period of "not 
later than ten days" is pro.vided. In regard to bringing a matter 
on for hearing before the District' Court, which has jurisdiction . 
both over the Freedom of Information Act and over the Privacy 
Act matters, the Freedom of Information Act specifically provides 
at 5 U.S.C. §552 (a) (4) (D) , as follows: 

"Except as to cases the court considers of greater 
importance, proceedings before the district cohrt, as 
authorized by this subsection, and appeals therefrom, 
take* precedence on the docket over all cases and shall 
be assigned for hearing and trial or 'for argxment at 
the earliest practicable date and expedited in every 


As demonstrated by the Affidavit of Judith Katherine 
Exner, it is. important that this matter be expedited. Not only 


is the integrity of a Senat e Select Committee report at stak e, 
but the integrity of an individual also is on the line, as is 

■ - - - - - I ijg » i-r — • 

her personal safety. 

If- Cl, , ' — »r — 

The Government cannot contend that.it has not had 
sufficient time to reviev/ Mrs. Exner *s request. As the exhibits 
to the amended complaint in this action demonstrate, the original 
request to the FBI was made to it by letter dated December 24, 


1 


1975. This was followed up on several occasions by further 
requests and the necessary statutory appeals. It is only through 

inaction on the part of the FBI that this action was necessitated, 

\ 

because no actual refusal to review the records was ever given 
to plaintiff. Instead, Quinlan J. Shea, Jr., Chief of the Freedom 
of Information and Privacy unit of the Department of Justice, 
which handles appeals on Privacy Act and Freedom of Information 
Act requests to the FBI, stated to counsel for Mrs. Exner in a 
letter dated February 5, 1976, [Exhibit ”4” to the amended 
complaint] that: 

"You may, if you choose to do so, elect to treat 

r' 

this letter as a denial of your administrative appeal, 
by the Deputy Attorney General and seek relief in the 
courts." 

The FBI has known about this request for approximately two months. 
% 

Since the FBI apparently has already compiled a file on plaintiff, 
and has turned that over to a Senate Select Committee, it should 
not be a burdensome task- -for’ the FBi to make- that same file 
available to this Court, and, subsequently, to Mrs. Exner. 


4. THE PROPER METHOD TO PROCEED IN THIS ACTION IS FOR THE 
COURT TO IMMEDIATELY REVIEW THE FBI FILE ON MRS. EXNER 
IN CHAMBERS . • . . 

The Privacy Act sets forth a statutory scheme whereby 
a person has the right: 

"Upon request. . .to gain- access to his record 
or to any information pertaining to him which is 
contained in [the records of a Governmental agency] , 
permit him and upon his request, a person of his own 
choosing to accompany him, to review the record and 
have a copy made of all or any portion thereof in a 
fom comprehensible to him, . , .and . 


•’Permit the individual to request amendment 


of a record pertaining to him. 
§552a (d)(1) and (2)] ' 


(5 U.S.C, 


If the Government fails to comply with a Privacy Act 
request, the Act further provides for the bringing of an action 
to (1) seek an order that the agency be enjoined from v/ithholding 
the records from the individual; and (2) requring the agency to 
amend the records, as the court may' direct. The conduct of the 
court, in Privacy Act matters, is defined in 5 U.S.C. §552a 
(g) (3) (A) *. ■ . 

"In any suit brought under the provisions of 
subsection (g) (1) (B) of this section, the court may 
enjoin the agency from withholding the. records and 
order their production to the complainant of any 
agency records improperly withheld from him. In 
such a case the court shall determine . the matter 
de novo, and may examine the contents of any agency 

• records in • camera to determine whether the records 

• or any portion thereof may be withheld under any of 
the exemptions set forth in subsection (k) of this 

J ; I . - ■ • . * • 

section, and the burden is on the agency to sustain 
its action." . . . 

The Freedom of Information Act also contains similar language 
relating to the trial court’s role: 

• "On complaint, the District Court of the United 
States in the district in which the complainant 
resides or has his principal place of business, or 
in which the agency records are situated, or in the 
District of Columbia, has jurisdiction to enjoin the 
agency from withholding the agency records and to 
order the production of any agency records improperly 
withheld from the complainant. In such a case the 


7 . 



« X 1 

court shall determine the matter ^ novo r and may 
examine the contents of such agency records camera 
to determine whether such records or any part thereof 
• shall be withheld under any of the exemptions set 
forth in subsection (b) of this section^ and the 
burden is on the agency to sustain its action.” 

[5 U.S.C. §552(a) (4) (B) ] 

•Although the decision in Vaughn v. Rosen , 484 F.2d 820 
(D.G. Cir. , 1973), relates solely to the Freedom of Information 
Act, the reasoning in that opinion is equally applicable to the 
Privacy. Act of 1974. In Vaughn , the appellate court was con- 
cerned with the procedures which the district court should follow 
in considering requests under the Freedom of Information Act. 

The court characterized the type of situation presented in a 
•Freedom of Information Act case, as follows: 

•."The Freedom of Information Act was conceived in 
an effort to permit access by the citizenry to most 
foms of Government records. In essence, the Act pro- 
vides that all documents are available to the public 
. unless specifically exempted by the Act itself-. This 
court has repeatedly stated that these exemptions 
from disclosure must be construed narrowly, in such a 
way as to provide the maximum access consonant with 
the overall purpose of the Act. By like token and 
. specific provision of the Act, when the Government 
declines to disclose a document the burden is upon • 

f 

the agency to prove ^ novo in trial court that the 
information sought fits under one of the exemptions 
to the FOIA. Thus the statute and the judicial 
interpretations recognize and place great emphasis . - 

'upon the importance of disclosure. ! 

"In light of this overwhelming emphasis upon 

8 . 


disclosure, it is anomalous but obviously inevitable 
that the party with the greatest interest in obtain- 
ing disclosure is at a loss to argue with desirable 
legal precision for the revelation of the concealed 
information. Obviously the party seeking disclosure 
cannot know the precise contents of the documents 
sought;; secret information is, by definition, unknown 
to the party seeking disclosure. In many, if not 
most, disputes under the FOIA, resolution centers 
around the factual nature, the statutory category, 
iOf .the information sought. In a veir^!' real sense', 
only one side to the controversy (the side opposing 
disclosure) is in a position confidently to make 
statements categorizing information.- . ." [Footnotes 
omitted] (484 F.2d at 823-824) 

The court in Vaughn suggested that one method by which the trial 
judge could proceed in Freedom of Information Act cases is to 
examine the requested documents camera ; - 

. "This lack of knowledge by the party [.seeking] 

^ disclosure seriously distorts the traditional adver- 
sary nature of our legal system's form of dispute 
resolution. Ordinarily, the facts relevant to a 
dispute are' more -pr less equally available to adverse 
parties. ' In a case arising under the FOIA this is 
. not true, as we have noted, and hence the typical 
process of dispute resolution is impossible.- In 
an effort to compensate, the trial court, as trier 
of fact, may and often does examine the docxment 
in camera to determine whether the Government has 
properly characterized the information as exempt. 

'Such an examination, however, may be very burden- 
some, and is necessarily conducted without benefij: 
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of criticism and elimination by a party with the 
actual interest enforcing disclosure." (484 F.2d 
• at 824-825) . ! • •• 

i 

The appellate court in Vaughn continued on to suggest that if the 
documents are exceedingly long, a special master can be appointed, 
depending on the desires of the trial judge. 

In the instant situation where the equities seem to 
indicate that disclosure is proper and warranted, any objection 
tlie Government has to disclosure can be easily resolved by the 
Court's reviewing the documents camera . At a minimtm, certain 
documents can be turned over to the plaintiff , and the remaining 
documents, where some objection lies, can be reviewed either by 
the Court or by a special master;. In Vaughn , the appellate court 
specifically noted the fact that although some documents may be 
exempt from disclosure, in many cases only portions of documents 
may be covered by an exemption to the Act. The appellate court 
noted that non-exempt documents should be turned o\var to the 
plaintiff (see Vaughn , 484 F.2d at 825)’. 

Although not raised in the context of a Privacy Act 
case, the holding in Chastain v. Kelly , 510 F.2d 1232, 1237 
(D.C. Cir. ,• 1975), is important. In that action, brought by an 
FBI agent against the director of the FBI,, plaintiff was seeking 
to have portions of his FBI record expunged', ' and to have the FBI • 
notify other agencies i^hich had received copies of the inaccurate 
records of their inaccuracies . The appellate court in Chastain 
made the following observation: 

"The part of the challenged order to which we see 
least objection is that requiring the Bureau [FBI] to 
inform other agencies to which it has hitherto dissemi- 
nated information about this matter that appellee was 
not in fact disciplined for it. Certainly it is the 
Bureau's obligation to correct any erroneous information." 

• • ' 10 . 
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Since it appears from the Affidavit of Judith Katherine Exner 
tliat the FBI has circulated inaccurate information about her, 
that information should be corrected, and the only way to 
accomplish that is to allow Mrs. Exner to review the records, 
and to note the necessary corrections. 

Although there is little if no case law regarding 
interpretations of the Privacy Act; which did not take effect 
until September of 1975, it is obvious from the Congressional 
history of that Act that its intent is to'pepait review of 
recclrds by individuals affected by such records wherever possible.! 
Based on the legislative history of the Privacy Act, Congress 
held that the purpose of the Act, inter alia , is to: I 

' ” (1) ■ Permit an individual to determine what | 

records pertaining to him are collected, maintained, { 

used, or disseminated by such agencies; 

" (2) Permit an individual to prevent records ' 
pertaining to him obtained by such agencies for. a 
particular purpose from being used or made avail- 
able for another purpose without his consent; 

• " (3) Permit an individual to gain access to 
information pertaining to him in Federal agency 
records, to have a copy made of all or any portion 
thereof, and to correct or amend such records; 

"(4) Collect, maintain, use, or disseminate 
any record of identifiable personal information in 
a manner that assures that such action is for a 
necessary and lawful purpose, that the information 
is current and accurate for its intended use, and i 

that adequate safeguards are provided to prevent * 1 

misuse of such ' information; ..." ' . > 

//// . //// 

//// ' //// 
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5. CONCLUSION. 


\ • 2 

Judith Katherine Exner has been brought into the public 


r*' 

spotlight, contrary to her desire, and in violation of a promise 


.... ' -4 

made to her by a Select Committee of the United States Senate. 



Information about Mrs. Exner has been leaked to the press.- Some 


6 

of that information is inaccurate. Mrs. Exner 's health and 


V 

'■ . . 7 

safety have been jeopardized by an unwarranted disclosure of her 


•• . 8 

1 ideiitity. She seeks to correct those abuses which have brought 


..■"•...9 

her to this point in . time, and she seeks to correct inaccuracies. 

L 

• . . **0 

not only which threaten her psychological makeup and her safety. 


. ' 

but also which now have been incorporated into an official report 


12 

of a Senate Select Committee which deals with matters of grave 


13 

national concern. 


. ■ ■ 14 

The first step necessary to correct these abuses is to 


15 

•provide Mrs. Exner with an opportunity to review the file main- 


16 

tained on her by the Federal Bureau of Investigation. By means 


■ ■ : •-•. 17 

of this motion, we are attempting, to expedite the process which 


■ . 18 

has been initiated. ^ ■ 

1 

I 

19 

DATED; February/^, 1976 . • ■ 
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UNITED STATES DISTRICT COURT 
•SOUTHERN DISTRICT OF CALIFORNIA 


JUDITH KATHERINE EXNER, ‘ ) CIVIL ACTION NO. 76-89-S 

) 

Plaintiff, ) AFFIDAVIT OF JUDITH KATHERINE 

). EXNER IN SUPPORT OF PLAINTIFF’S 
-VS- • . . ) MOTION FOR AN EX PARTE ORDER 

■ ■ ■ ) . 

FEDERiyii BUREAU OF INI^ESTIGATION, ) ' • 

et al . , ) 

) . ■ . • . 
Defendants. ) 

• • ) • • : • • ■ * 


STATE OF CALIFOPUIA ) . • 

) ss: • . • • . ■ 

COUNTY OF LOS ANGELES ) • 

• “ ’ > 

Judith Katherine Exner, being first duly sworn, deposes 
ih . t . • 

and states that: • • • 

1. I am the plaintiff in the above-captioned action. 
This Affidavit is made in support of Plaintiff's Ex Parte Motion 
which seeks an order requiring the Government to respond to my 
Amended Complaint for Injunctive Relief Under the Privacy Act of 
1974, and the Freedom of Information Act by March-. 1, 1976, and 

X 

f 

to produce any and all records compiled or maintained by the 
Federal Bureau of Investigation which relate to me. It is my 
desire that these FBI records be turned over to the Court for its 
in camera inspection, and that the Court determine .whether I can • 
personally review these records pursuant to the provisions of the 
Privacy Act of 1974. • . j 

I 


1 





* 


- 

1 

2, In considering my request for the right to review 

/ 


’ 2 
V. ^ 

the FBI doc'oments which relate to me# I feel that it is important 


’- • 3 

to keep in mind that my current situation has . been created , not 


•* . V * 4 

by mv own doina, but bv the' United States.. Government# itself# 

— ""*N. 


. 5 

which# through a specic(i. Senate Select Committee m leaked personal 


6 

information about me to the national press after I had been 


< * 

assured that this information would be kept private and confi~ 


' 8 

dential. Although I will detail the facts relating to this 


9 

incident later- in this Affidavit# I feel that- it is important for 


:. = IQ 

the Court to understand that my relationship with John F. Kennedy# 


■ •;■■'. -11 

Sam Giancana# and others# which formed the basis of my testimony 


■ ■-;■■ 

bsifore an executive session of the Senate ’ Select Committee dates 


13 

back to a period of time between 1960 and 1962. For 16 years I 


14 

made ■ no effort to publicize my relationship with the late 

1 

....... 15- 

President Kennedy. It was only after inaccurate information had 


.* •.•... ■ -1^^ 

been leaked to the national press# which information I felt put 


%7' 

my safety in danger# that I determined that it was necessary to 

’ 

18 

• make certain details of my relationship with President John F. 


19 

Kennedy# and others# public. ' 


20 

3. There is no doubt in’ my mind that the Federal 


?A 

■ Bureau of Investigation does have a file either which is based 


zi 

' on me# or which contains information about me. I make this 

i 

1 

'■ 23 ’ 

statement based on the following personal observations: 


24;. 

: . ■ 3.1) In September of 1975# I was subpoenaed to 

1 

1 

■ 25 

testify • before the Senate Select Committee to Study Govern^ 


10, 

{ mental Operations with Respect to Intelligence Activities, 

i ■ • ’ 

1 

■ " . 27- 

1 

1 Majority legal counsel for that Committee was Frederick A. 

i 


28 

j 

0. Schwarz# Jr.# Esq. -The subject matter of my testimony 

I 

29^ 

f 

1 concerned my relationship with former President John F. 

I 

j 

30 

} . * " * 1 
Kennedy# and with Sam Giancana (who was. murdered 


3.1 

approximately ten days prior to the day he was to testify 


32 

} 

before the same Senate Select Committee) # and John Rosselli, 

2. 



4 4 

1 I testified before an executive session of the Committee 

• *2 approximately three hours on Saturday, September 20 , 

.. 3 1975. During my questioning, counsel for the Committee con- 

. 4 tinuously referred to a folder of documents which v;as several 

f 5 inches thick. Contained in those docxaments were phone call 

. . ',6 records which related to me, as well as other materials, 

'■■ ■ ' 7 ' During the course of my testimony, majority counsel Schwarz 

. ■ 8 ■ asked Mr, Bushong, an attorney/investigator for the Commit- 

‘■9 tee, where certain materials in my file came from, 

10 Mr, -Bushong answered that the material cams "from the FBI". 

' . ' I 

"It ■ ■ . ■ 3.2) In addition to the comment made by Mr, Bushong, 

12 Kiy husband, Daniel R, Exner, in my presence, - asked 

■ 13 Mr, Smothers, Minority Counsel for the Committee, where 

14 certain information referred to by the Senate Select 

* 'i 

15 ‘ Qonmiittee was derived. Mr. Smothers told me and ray husband 

16 that this information came "from the FBI", 

_ . ’ 17 .3,3) During the course of my testimony before the 

■ 18 Committee, Majority .Counsel Schwarz, and other persons who 

19 participated in the executive session of the Committee meet- 

20 ing, referred to a file which they were using in the process 

21 bf' examining me as being a file obtained from the records of 

'22' the FBI.- • • 

23 * 3.4) The nature ‘of the questions asked me by the 

• , 24 ’ Senate Select Committee indicated that some of the m.aterial 

25 was derived from in-vestigations of me and/or other people 

26 during the early part of the 1.960's, For example, some of 

.27 the questions asked by the Committee demonstrated knowledge 

28 - - of my whereabouts- during the early part-o.f the 1960 's. The 

2S only other persons who might' have been aware of certain of 

30 roy travels were Sam Giancana, John F. Kennedy, and Frank 

31 Sinatra. To my knowledge, and based upon materials which 

32 have appeared in the national press, Frank Sinatra never 



3 . 





testified before the Committee * Both Sam Giancana and John 
F. Kennedy are deceased ^ and could not have testified before 
the Coimiiittee . Unless I was the subject of an FBI investi- 
gation during the early portion of the 1960 's, I do not 
believe the Senate Select Committee would have had this type 
of information available to it. ’ • 

3.5) In fact, I am aware that during the early 
portion of the 1960 's I v/as the subject of an investigation 
•by the Federal Bureau of Investigation. In March of 1960, 

I first met Sam Giancana. Shortly after that meeting, I 
was interviev/ed in Los Angeles by two persons who identified 
themselves as members of the Federal Bureau of Investigation, 
and who showed me proper credentials. Either at that initial 
meeting, or at some time shortly thereafter, I was also 
interviewed by Mr. Harold Dodge who identified himself as 
an agent of the FBI, and who showed me his credentials.. For 
the next approximately four-year period, until some time in 
19.64; Mr.'. Dodge, .and other.^B- 1-- aqeiYt6.y. kept me unde x.' 
surveillance. On at lea^4^40 oc casio i^,' Mr. Dodge stopped 
me on the street in the Los Angeles area to ask me questions. 
On one occasion (which I believe happened in or around 1961) , 
I discovered two persons, who identified themselves as. FBI 
agents,' in my apartment in Los Angeles. - In 1965, while I was 
at my parents ' home , ray mother was approached by 2 FBI agents 
who appeared at her home to ask her questions about me. 

In 1971 or 1972, I v/as again interviewed by two men who 
showed me credentials of the Federal Bureau of Investigation, 
and who identified themselves as FBI agents. On several 
occasions, I copied down the California . license plate 
numbers of certain vehicles v;hich were following my car. 

Upon having the license plates of these cars checked through 
the Departm.ent of Motor Vehicles,’ I was informed that no 
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such plates v/ere registered in the State of California, even 
though they appeared to be standard California license 

V. — 

plates. 

.•3.6) In addition to the questions asked me by the 
Senate Select Committee, and my own knowledge about the FBI 
investigation of me, the report issued by the Senate Select 
Committee also contains reference to an FBI investigation of 
• me. Attached hereto as Exhibit "1" and incorporated herein 

i 

’ by this reference are pages 129 to 131 of the report of the 
Senate. Select Committee, which was issued on November 20, 

I 

1975. I am referring specifically to that portion of the 
report which is entitled, "Did President Kennedy Learn 

1 

Anything About Assassination Plots as a Result of the FBI 

Investigation of Giancana and Rosselli?" -In that report, I 

was referred to as a "friend" of the late President. The 

failure of the report to indicate my name, or even my sex, 

was based on an agre«*ment reached by the Senate Select 

Committee Counsel', F. A. O,. Schwarz, with my counsel. The 

decision not .to identify me was based, in part, on the fact. 

that the disclosure of my identity only would constitute a 
. . . 

serious intrusion on my right of privacy, and in all likeli- 
hood, v;ould subject me to unreasonable harassment. Moreover, 
the Committee counsel agreed that disclosure of my identity 
would in no way further the efforts of the Senate Select 

• Committee. The report of the Committee contains the follow- 
ing information: 

"Evidence before the Committee indicates -that a 
close friend of President Kennedy [myself] had fre- 
quent contact with the President from the end of 
1960 through mid-1962. FBI reports and testimony 

• indicate that the President's friend was also a 
close friend of John Rosselli and Sam Giancana and 


5 . 


saw them often during the same period. 

**0n February 2l', 1962, Hoover [J. Edgar Hoover, 
head of the Federal Bureau of Investigation] sent 
identical copies of a memorandxim to the Attorney 
General and Kenneth O'Donnell, Special Assistant to 
the President. The memorandum stated that- informa- 
tion developed in connection with a concentrated 
FBI investigation of John Rosselli revealed that 
Rosselli had been in contact with the President's 
.friend. The memorandum also reported that the 
individual was maintaining an association with Sam • 
Giancana, described as 'a prominent Chicago under- 
world figure.' Hoover's memorandum also stated 
•that a review of the telephone toll calls from the 
President's friend's residence revealed calls to 
the White House. The President's secretary ulti- 
mately received a copy of • the memorandum and said 

she .believed she would have shown it to the '■ 

• “ .* * 

President. " ' . 

■ "The association of the President's friend with 
the 'hoodlums' and that person's connection with the 
President was again brought to Hoover's attention in 
a memorandtam preparing him for a meeting with the 
President planned for March 22, 1962. Courtney Evans 
testified that -Hoover generally required a detailed 
sxammary of information in the FBI files for drafting 
important’ memoranda or preparing for significant ’ 
meetings. . .The. FBI files on Giancana then con- 



tained information disclosing Giancana's connection 
with the CIA as well as his involvement in assassina- 
tion plotting." (Pages 129 to 130 of the Select 
Committee report) [Emphasis added? footnotes omitted.] 
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4. Although my testimony before the executive session 

of the Senate Select Committee was to remain confidential, my 

testimony v;as leaked to the press prior to the issuance of the 

report of the Senate Select Committee. The report issued on 

.November 20, 1975; however, on November 16, 1975, an article 

appeared in the Washington Post , which identified me,, by name, 

as the "friend of the President" contained in the report. A copy 

of the Washington Post article of Sunday, November 16, 1975, is 

attached hereto as Exhibit "2" and incorporated herein by this 

* . . ♦ - • • - 

reference. Further leaks from the Senate Select Committee 
reached. the press, as demonstrated by the release put out by 
Dan Thomasson and Tim Wyngaard of the Scripps-Howard News Service 
dated November 18, 1975. A copy of the November 18, 1975, 
Scripps-Howard press release is attached hereto as Exhibit "3" 
and incorporated herein by this reference. The Scripps-Howard 
report specifically refers to FBI documents in the hands of the 
Senate Select Committee relating to my relationship with President 
John Fitzgerald Kennedy... Apparently, members of the Senate 
Select Committee leaked not only. my identity, but also the con- 
tents of FBI documents — the same documents which the FBI now 
refuses to turn over to me for my inspection. 

.5. As demonstrated by the exhibits attached to the 
Amended Complaint for Injunctive Relief Under the Privacy Act. 
of 1974 and the Freedom of Information Act, filed in this, action, 
[Exhibit "4" to the Amended Complaint] , my request for the right 
to review the FBI file relating to me has been denied, I under- 
stand that the Privacy Act of 1974 [5 U.S.C. §552(a)] permits a 
person to review the records maintained by a Governmental agency 
relating to that person. Based oh the legislative history of 
the Privacy Act, Cong.ress held that the purpose of the Act, 
inter alia , is to; 

"(1} Permit an individual to determine what 



7 




records pertain.ing to him are collected, maintained 

/ 

used, or disseminated by such agencies? 

"(2) Permit an individual to prevent records 
pertaini-ng to him obtained by such agencies for a 
particular purpose from being used or made avail- 
able for another purpose without his consent? 

. * **. ‘ • * 

"(3) Permit an individual to gain access to 
information pertaining to him in Federal agency 
records, to have a copy made of all or any portion 
thereof, and to correct or amend such records; . 

• , "(4) Collect, maintain, use, or disseminate 

any record of identifiable, personal information in 
a manner that assxires that such action is for a •• \ 

necessary and lawful purpose, that the information 
is current and accurate for its intended use, and 
that adequate safeguards are provided to prevent 
misuse. of such information? ..." 

6. Based on questions asked. me by the Senate Select 
Committee, and based on the. final pviblished report of the Commit- 
tee, and on information leaked from the Committee to the press, 

I know that information contained in my FBI record is inaccurate. 
Not only have these inaccuracies found their way into the report 
of the Senate Select Committee, but they have undermined my 
personal integrity and reputation for truth fulness_j_ Although I 
cannot detail all of the inaccuracies (since I have not seen the 
FBI files) , I know that the following inaccuracies are contained 
in the FBI materials? 

6.1) During the course of my testimony before the 
executive session of the Senate Select Committee, I was 
• questioned as to telephone calls I placed to the late 

•President Kennedy. Members of the Committee indicated in 
questioning that my FBI record noted the fact that some of 
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these calls were made from a private residence in Palm 
Springs (other than my own), and from Sam Giancana's house 
in the Chicago' area. Both the reference to the house in 
• Palm Springs, and the reference to telephone calls placed 
from Giancana's house are inaccurate. 

6.2) The published report of the Senate Select 
Committee indicates that my communications with the late 
President Kennedy ceased a few hours after a March 22, 1962, 
meeting between J. Edgar Hoover and President Kennedy. This 
is not true. My communications with the late President 
lasted until the latter part of 1962. , • 

7. As I previously noted, I feel that it is important 
to keep in mind that the present situation — the publicity of my 
relationship with the late President Kennedy — has been created 
by the Senate Select Committee's leak to the national press, and 
not because of any actions taken by me. My relationship with 
the late President began in the early part of 1960 before his 
nomination as Democratic candidate for President. .That close 
personal relationship lasted until the latter part of. 1962. My 
relationship with Sam Giancana began approximately one month 
after my first meeting with President Kennedy (then Senator 
•Kennedy) , and continued during the same period of time. During 
the 16-year period from ray first meeting with John F. Kennedy 
up to the time I was forced to disclose facts about my relation- 
ship with the President ,• in December of 1975, I made no attempt 
to make my relationship with the late President public. In fact, 

I did everything in my pov/er to keep it private. It was only 
after I was subpoenaed by the Senate Select Committee that 
knowledge of my relationship with- President Kennedy became public. 
Even after ’my testimony in the executive session of the Senate 
Sele-ct ComiTiittee, I,, along with the assistance of counsel, pro- 
vided to me by the Committee, took every possible step to see 

* • * . • ; ‘ 

9. . • • • 
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.1 

that my identity was kept confidential, and the nature of my 


2 

' t, ^ 

/ - 

relationship kept private. In' violation of an agreement reached 


• V.' 3 

with me by the Senate Select Committee, allegedly with unanimous 


4 

ODnsent the Committee (or some member thereof) leaked my name and 


,/ 5 

facts about my relationship with the late President to the press. 

1 


» 6 

t 

i 

8. The first leak to the press occurred on or about 


# ; 

7 

' * 1 
November 16, 1975. Shortly thereafter, numerous other matters. 


8 

many of which having no basis and fact, appeared in national 


9 

1 

publications. Several of these publications linked me both to 


.10 

the President and to the Mafia, and to a conspiracy to assassi- 


It 

nate Fidel Castro. I never played any role in such an assassi- 


12 

nation attempt, and had no knowledge of any such assassination 


. 13 

attempt. Because of the outrageous comments appearing in the 


• . 14 

press, however, I became fearful for my safety, especially 1 


IS 

tr— ■ 7" . * 

knowing that Sam Gianana had been murdered after he was subpoenaed 


16 

to testify before the same Senate Select Committee, bul^.prior to 


17 

*^the time he was to give his testimony. An example of dome of 


' 18 1 

. the outrageous headlines appearing in newspapers throughout the 


• . 19 

country is attached hereto as Exhibit "4" and incorporated herein 


20 

• 

by this reference. The article, and the headline, which appeared 


. • '21 

in the ’’Chicago Daily News shortly after the publication of the 


22 

Senate Select Committee report stated in bold letters : 


23 

• 


• ' 

."SENATE REPORT LINKS W0I4AN, JFK, MOB." 


• ’ 25 

* 


26 

» 

9. Following the publication of hundreds, if not 


:■ ■ ' ■ 27 

thousands of news articles relating to me, which articles specu- 


28 

lated as to my role in an assassination plot, and the nature of 


. 29 

my relationship with "purported underworld figures", I determined 


30 

that the best and safest course I could follow was to publicly 


• '' i 

appear and explain my relationship, in general terms, v/ith 


32 

President John F. Kennedy, Sam Giancana, John Rosselli, and 


I 

10. ' ' i 

• ' 1 





others. 


*1 others. On December 11 , 1975, I held a press conference. A copy 
• , • • / 

* 1 of the statement I read at that press conference is attached 

3 hereto as Exhibit "5” and incorporated herein by this reference. 

4 It v/as my thought that by making a pxiblic disclosure of the 

5 general nature of my actual relationship with the President and 

6 others, I could stop some of the speculation and misinformation 
« ^ 

y that surrounded me. I also determined at the time of my press 

i , * — i 

8 conference that it would be best if I would commit my knov/ledge 
■ g to v/riting. I felt that if the truth were known about my rela - 
.•^0 tionship with the late President and with other prominent figures, 
W that my safety would be p reserved. 

■^2 10. I feel it is very, important that I am able to 

43 review the FBI records relating to "me. Not only are those records 

44 necessary to prove the accuracy of my own recollections, but also 
15 I feel it is necessary to correct misinformation contained in 

' 16 those records, which misinformation has found its v,’ay into a 

17 published Senate Select Coinmittee report, and into the press. 

48 Because of the murder of. Sam Giancana, and because of threatening 

• • 19 telephone calls I have recently received, I feel it is important. 

20 that this information be recorded as quickly as possible. It is 

21 for these reasons that I am requesting that the Court expedite 

22 this litigation and require the Federal Bureau of Investigation, 

23 the Department of Justice, and the United States Government to . 

. " 24 turn over records relating to me to the Court so the Court can 

25 review them and determine whether I have the right to make my 

26 own personal review of the records. 

11. Alt hough I am anxious to review the FBI records 

relating to . m.e , I am also anxious to have these records remai n 



private. I request that the Court take no steps v/hich would 
interfere with the privacy aspects of the FBI records until such 
time -as I have a right to review them, and make necessary requests 
to correct the records. 





this 


day of February, 1976. 



:ary Public 


OFRCfAL SEAL 1 

RICHARD C. LEONARD I 

notary P08LIC.CALIP0RNIA i 
principal office in I 

' l-OS ANGELES COUNTY S 

5 My Commission Expires February 24 IS/q I 
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friend. 'Hie memorandum al<o rcporJrd Umf tlic imlivldun! \rasmam- 
|.amin<'an a.'socintit.n with 5;nn (iiar.mna.^tlcscnhed ns *n innminont 
CTilcntlo umlcrwc.rM li'iure/* lloovvr s uminornmlum nlfo s ntc.l f hat n 
g review of the. tc1o|'h..mMoll rails from llm Prcsid.ont.s fru-ml s jy-ulnncc 
I wvraled mils to the ^Vlute House. The President s secrctarv u I .mate y 
* received a copy of the me.norandum and said she believed she would 

; of the Prc?idr-iit'.$ friend- w-ith the 

that peithon’s connect»-en with the President was a j^aiU ■’**^'*~ *.• 
Hoover's attention in a memorandum preiinnn<r him for a 
with the Pro.'-ident nl.anned for March -2-2. 19C-2. Courtnev testi- 

fied that iroov<'r.irem-rally required a detailed summary of informaUon 
In the. Fill nic.s for drafiinu' imimrtant memoranda or 
/.iho fumit m fE-.ins. S/-2.S/Ta, np. TO. 7-2) The J-BI files on 

GThnmna then ooiitained information cP.sciosm<r 
1 tiou with the CIA a.s well as his involvement in assassination ploltnv 

t fMembraiicia of lO/l-S/GO and 5/2-2/61) . , t., -i . t- 

8 '*On March 22. Hoover had a private luncheon with President Ken- 


The fnct that tlic Pix-^ulcnr nnri Hoover line! a lunclicon at \vnicli one 
. topic wa.s prc.sumablv thar rhe President’s friend -.^as also a friend or 
Giancana .niicl Kossoili raises several po.=sibjlities. Jhe ar.^ is. as=,um- 
hi^ that Hoover did in fact receive a snmmarr 

•refalin" to Giancana prior to his luncheon with me I rc.Maent. whether 
that summan- reminded the Director that Ginncnim had been invoh cu 
ira cVT op'enition airainst Cuba that inchidcd ‘-dirty business- and 
furtherindicated that Giancana had tallced about an .ass.-i.^. nation 
attempt against Casiro. A .--ocond :.s w-hethor Hoover woiiki^^ Ime 
taken \hc'hincheon as rai npiiornmiry to tulnll his dntv to bun" tais 
Jnfonnation (o the Prc.=idem*s artemion.* M hat actually ti-am-spircd 
at that hmciicou may never lx» known, as botn paiticrpants are uead 

and the FBI files comainnorecortb relating to it. ^ 

r».. -\r.iv,.n ir-r.o the dav innneuiately following his luncheon 
triS thTlhS^^^ Giancana were presumably 

’discus-sed. I-Ioovcr sent a mcmoraiulnm to Edwards stating : 

At the rcmicst of* the Crioiinal Pirisk.n oC the Dorarimcnt of Jn.^tlce. this 

‘^‘'nie^Shi'a tliatCIA spccif.c.allr .ndrise whether 

Jt wmiW or ^ to the ialuntion of crimin.ai 

•• thtTBubjecIs. r.alh-tri. Ma-.u-u. .ai-.d the it«aivi<luul known .ns J. W- Harmon for 

conspiracy to violate the “tt-irc I'apphis Statute. 

Vrtsl<I-nt!r»l Oi'-ml.y la.lu.itf » **p* *! ’..CJ.,,, J,irl:i- the .'rotn I'rbro.iry 27 

?^ih Ai:r\r2!St^:2.'' AU 'hou^vcr'l’uiv; to.'.UcU tUai the Crv^lUcnt 

never avLctl tb«m atout toe oisa>»loaUoo plot. 


V I— r •’X . 
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r ^ '"'r " ■ 

As . r«.,U of iw-vcucst tl.e CIA of ' 

ttiOM im-oU-i-rt in tiio %vncts|i "“a L l? 3 v in an sss^ 
Gianrana's Slid P.o^ .Inriug April 

Sid WK -hioh XinaU-d in .1,0 fonnal decision to forego 

prosuculionin t)»c x^iveiapcr.sc. ^ . •. 

.•• • . (2) The Formal Dcchhr, to F orego Ft oseaihoiu 
^ ” (rf) ICvcnls Leading up io a Fornial Bnefiug of the tlorney 
G<jucral. , rcflocls that Ed- 

'• „&"™h’?an: 1 i 5 c.:% F Al liiuon io O.rClA, on Maveh dS 

► . iatcreitTTKuivards- G:ei:aOr:i:icu„i. -a/4/ -) . 


Interest. (Kuwards ./i/ / ^mw -from 

. T VitomcA- Gciicral irorn 

Hoover dated April lO.lPGAstaieathatEuA.uds. - • 

Has noV a<ir55ed ibat ‘f-uS U n%il7 co«v^^^ U.at pro.^ 

malioii rcljims-e: to Sr- ■■at io the U.i:. Govi-n:::*.ci»T. lie -"'Wert tbot >o 

tS:; Wo.ccution of Moheu. Olcuto. Huo.er aO 

Miller, </lO/G^l . riT A r!o*ansel. met 


«Tio’ major difmniUy in that he ‘-doubled ■ 

offered to brief ihc AxtonicA ^ in the De- 

jf AVC would want to ^p-e tne '‘°’7„i ,ii«-\n)era{i 
palfmcnt,■■and^I^lCrcllf^nra-(lCS,u ^'s5ii,[.,nt lliat lir was rcqncst- 

bn Ain-il -20 Honston toliOhlK asked to 

SlSifl.'™ 

uuaerworid 

figures. . 

,,,0 U-c Attorney Ccnentl .net 
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robers JD&ubt Kennedy Knetv of Poison Plot Against Ca 


o ir 43^. I 




HrlJiurmfcSIcrn 

^ rtf\t 11 *I| Wr.lt/ 


^nalr Inlrlliccnce In* 
♦ r.tuni.irx ptinsuni a Ijiwrro 
VUulr ! 1 i»a 50 rpKixJc wliich 
ll<' p.r«-vibtlity — no\^f 
, fully *!i>rounifd — that 
Krnnrdy m.iy Imvn 

V.irmi iif n,\ in pni.wn 

from n unman 
f* i' nd n( !on uiulcruorld 


hi>;h1y sensitive In* 
hy fhr SrnMe 
tiit I‘:j!n;.-e CO <.nullOO *a til bo 


a!!u4*il I tbrrfly In tho report 
rr Ii4* riA’s Involvement in 


I'bi^ 111 a>;ns'.in.'\ie fnrei^tn 
ic.'ilrrs The report i$ 
jiU'ikiW for rek*.n.--c ITiur* 

iLf lort cmtcrctJ 

^ eta ^ {•Xii Kfnnniy camy^ilftn 
then hnovrn ns 


« 


Jtidilh Cnmpbcll, who hern me 
the subjctl of lop-priorily 
concern to the bU» KUf 
Director J. Kdjtnr .*Ionwr 
bcc?u^c of her nsxocblinn 
with crime Muurcs Jnjin 
Mosel 11 and the Inic .Snm 
Clnncnnn. Moth men were 
involved in the CIA’s plot to 
poison Cos!ro. 

Cnmplie!l*$ role In the 
cp'r>o(le wax iK’ijthicncc' hy the 
foci Ihol she frequently 
telcphoni'd tho Kennedy Whi:*' 
Mouse. InvcNtiftnlors found 
cvlri<'ncc of some TO phone 
cnllx from her durinjt nn U* 
mnnlh period in the lo,t of 
forntcf* presiilcntiul secretary 
Kv^'Iyn Lincoln on Hie jn tlie . 
Kenivedy Lihr»iry. 

Mnenin told the Sennfe 
Inlellijtenco cominillce llul 
^Camplndl w.vx a voUintrcr tn 
the Califomlt: campninn ciul 


h.'td met the President there. 
She sn:d she could not recall 
that ilio former enmpniftn 
worltrr ever visited the 
president In the White Moilsc 
or clscuhcro after ithc MXiO 
election. 

Campbell ftnvc the com' 
millcc a deposition saying 
that she never know of the 
puisnn ploi from Ciancona, 
Itnselli or anyone else. Krom 
the standpoint of tho In* 
vvslijtalion into asr.assinnlion 
M-hemey directed against 
foreij’n leaders this meant llio 
entire Campbell episode was 
Irrelevant to the commillec’s 
Inquiry. 

"We were not Inveslifinllng 
P/-es|dvnt Keimcdy’.'i ivrsnnr.l 
.ij..;neialioni/* said ono 
ranking member of tho in* 
Watinnlini; panel, 

. CamphoM's cnih to Iho * 


While Hou.xo — usually lopqcd 
Into Lincoln’s office — began 
oil M.irch 2ti, TGI, from tiie 
caller's Los Angeles 
residence. Many were 
lie.scribcd In the Invcstigatno 
filc.x cjf thcsUiff as "C;unpl)dl- 
JFK calls.*' 

The files Indicate that 
several of Campheirs culls to 
the While Mouse were mado 
from the Oak Park. ML, 
residence of Giancana. At 
times, however, sh^ would call 
from lliu M.ayflowcr Motel in 
Wa.shinglon, 

KIU Director Hoover, wlio 
was aware of the CIA’s in- 
volvement with Giancana in 
anll-CasIro operaiions, 
me/uo.s. In. February, to 
AUoroey General Uotn'rt F. 
Kennedy and White Monso 
chief of staff Kenneth 
O’DoancII falcrtlng tlicin lotiio 


potentially embarrassing 
ran;:o of Campbell’s social 
oer ‘alnlancTS. 

Hoover then submitted a 
memo on Campbell directly to 
President Kennedy and mot 
with him for lunch on March 
Tl, lOCJ. There is no record of 
the discussion. Close former 
aulrs tn the President, recall 
no mention of it. 

Lincoln said she abo 
icenved a copy of the first 
memo and at .that point 
Campheirs calls were no 
Iwnj'.rr accepted at the White 
Mou>c. 

The connnillcc decided 
unanimously to lake a low-key 
approach to the Campbell 
episode, somo members 
fudtng that It would bo moro 
approprialo'to ignore (t as 
Irrelevant to presidential 
awarcacss of Iho Castro 


a.ssassinatlon schemes. 

We decided to nihide to it In 
order to avoid any sugnestion 
that we were playing favorites 
.with some adminislrnlioas,** 
said one well-informed 
commitlre source. 

, Senate Intelligence com- 
mittee staff logs wliich came 
Into the po.s.se.ssinn of The 
Washington Post hidicalc licit 
Hoover senl a memo In then 
CIA Deputy Director for Pbax 
(covert oixTalions) Michurd 
Ml.ssell on Oct. ]8, lOGO, 
recording his awareness of 
Giancana’s involvement in the 
Castro {wison plot. 

By January, 19Gl. BisscII 
was discussing .an "cxeculivo 
’action” — hflicvcd to he tho 
Castro assassin.! lion jdan — 
with two other high-level CIA 
officials. TIioy were Sidney 
Gottlieb, who hccamo chief d 


the technical sorvlctr. division 
in charge of the agency’s drug 
cxpcrinicnlallon program, 
and William Ilaivcy, n .sc;uar 
case oli.ecr for underworld 
recruits. 

The same month Bisull Is 
recorded as liavtrg briefed 
McGcor<tc Bundy, then the 
Prcsidr'iips n.ilionul security 
affair.^ ndvi.scr, on tlic 
c.tcculivcaclinn. 

Abo in January, py,!. the 
new President began 
recciviirt intensive briefings 
from then CIA Director Allen 
Dulles on llic Day of Pigs 
in \ asior pl.m. 

That mniilh of Ihc Kennedy 
InaugurMinn the new Aliorney 
Ccnernl undertook a coor- 
dinates Invedigr.Mon by 
fcticral and !oc.!l .xgrnclrs Into 
the tiffairt uf Glani.itui, wb,. 
the ru hid recruited for lh6 


8 Kemp! cnCi.^lrr** ) r»,\ j 
It ccuM no: i.r*--.-. i 

'ihc.n \titirnc- i;.- | 
Kennedy fi-vi ^ 

of Giarcar-i's du 2 rrd- . . 
tirgcl r-f dimi.-v. r::r -i 
pfo^.-:cu|!nn ind an rp*...- 
ar/nl In :h- p.iy (f i » 
Bet bv Arr.l, I?*.! - . 
prior In tJ*r fUy o' f'..:'* f. f 
— there is rvt:l.-:v»- tr. t j 
commiltrc'j fi !^ % ih j: • » 

transmi'iii.'i t.f t...- p/, ^ 

m.itvri.i!; luv.ard lls * 

f/ilMii-.il urgrt hii L i-i- ) 
.Vonrihi L- ns. Ire rcrr.m.;- - 
.Could n .r uV!/ri.;i, e - 4 :.,..^ ‘ 
PrcsIdriK Kk.-.iic.iy 
learned of tf 1 c:\ * 

recruitment of u 1 Jerv »*r 
fipures, vhn nere *m.T» *• 
in ro-**>i.ihf:>jung ,ht rr U*. . 
In Mavin.i, f,r ^ 
iLVO.N^irutky! aUen:|f a .'i •. 1 

C^itnx I 
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exhibit 


RfID T^; kV/,*GRni-i) 

ScRiFrS'Hown^ 

«fiSHI,‘(GTOK, Kov- -- T.^ 


S T fi F F H ft I T E fi S 

0 ” The LfitE President John f. Kenneoy^s close 


, ^ J . - • — • ’ • — — - » I V - I n • I ■ U M H U V ! “• L- I 

fiSSOCIRTIOH NITH R NONflN HHO HAD STRONG TIES TO TOP UNOERHORLD 
FIGURES CnUSED GREAT CONCERN TO THEN-FSI DIRECTOR J* EOGAR HoOVERi 
BUREAU DOCUMENTS DISCLOSE. . ’ • . . 

The associatiok has cone to light through the Senate Intelligence* . 
Cohhittee’s efforts to determine nhether Kennedy has ana-re of the " '• 
Central Intelligence Agency’s use of these same undernorlo figuresin 
trying to assassinate CysAN FremicR Fidel Castro. ’ • . 

The FBI documents non in the- hands of the Senate committee show the 
P ftci>iDENr^s associations with the woman took. place on numerous 


OCCASIONS AT VARIOUS PLACES ACROSS THE COUNTRY IN iSSi AN ISo'*’' 


f 1 1 I -r I r* 

n n i u r. 


THE Kennedy HoMiHrsTRATioN has launching, a highly fuslicized nap an 

ORGANIZED CRIME. ' ' 

The WOMAN} kho is represented sr the Washington law firm of R. 

•^vAKGEHT ShRIVER} KeNMEDY’s SROTHEA- !N-LA«j HAS APPEARED Ih' ’ 
CLOSED- ODOR SESSIONS 5EFGRE -THE SENATE COMMITTEE tq A;N-'n?r’ 

. ■ ABOUT^HE.R TIES TO^RE.NpDY} HIS LATE BROTHER; 'gOBERTj A.ND MOBSTERS 

•..John Roselli and S.ah Qiahcaka; recently sl.ain Chicago Nafi.a le.ader.' 

. The committee’s interrogatio.n of Judith C.ahpsell} .who now lives in 

. CALIFO.R.HIA under a DIFFE.RENT NAME! NAS AIMED AT DETERMINING 
; SHE KNEW .AND HAD TOLD KENNEDY .ABOUT THE CIB's USE OF Rn-:^E« LI AND 

.. Giancana IN ATTEMPTS TO .ASSASSINATE Castro.' '• "■ 

; The intelligence pa.nel’s Democratic majority has discounted the 

. possibility THAT KENNEDY LEARNED AE:OUT THE Clfi-'s USE OF THE MAFIA IN 
ITS uastao plot through the woman. The committee has decided to gloss 

OVER THc. ChcirBuLL MATTE.R'^ WITH A" MERE ALLUSION IN ITS F0R7HC’''M * -”G 
' REPORT TO THE SENATE ON CIR ASS.ASSINATION PLOTS. 

* MHMBERS believe THE PANEL'S INVESTIGATORS FAILED TD 
PURSUE THE HATTER FAR ENOUGH? PARTICULARLY SINCE THE COMMITTEE'S 

. RECOr.0.5 SHOW SOME OF SI’ TELE.^nOKE CALLS THE HOMAN PL.ACF-D AVr? 54 

• WEEKS .'to ^.Kennedy’s private number in the Bhite House c^-^ginated fro.h 

GIANCAN.A'S Cn’ICnGO-AREn HOME. 

^ Committee investigators did lea.rn the wom.am was with the President 

• IH PLORIDA WHEN THE Cifi ALLEGEDLY DELIVE.RED POISON PELLETS Tri i r 

; FOR USE AGAINST CnSTRO. 

■^ThE t-LORIDA TRIP WAS OHS OF A NUMBER THE HOMAN M.ADE 70 MEET WITH 
KcHHsDi III TALM C-EAC.H A.ND OTHER AREAS TO WHICH HE TRAVELLED. 

EVcLYN Lat^^OLN? f%cNNEDY'S FRIVriTE S£CRETr;RY5 ’ nPP EFRED E-EFORE 
COMMITTEE IN SECRET SESSION AND TESTIFIED? ACCORDING TO SOURCES} THAT 
SHE ASSUMED THE WOMAN WAS A CAMPAIGN WORKER FOR KENNEDY. 

* L.AMPBELL RtPORTEDLY WAS A VOLUNTEER WO.RKEft IN THE PRESIDENT'’ S 

cah.-mign IH Cali p CRN I A. -She reportedly testifie-d to comiIITt-e 

INVESTIuATQRS THAT HEP. VISITS HI7.H .KENNEDY A.ROUND THE COUNTRY WERE 
ARRANGED THROUGH MRS. LINCOLN. 

ErrORTS TO RcA'.H HER WERE UNSUCCESSFUL ALTHOUGH A MAN CLAIMIf-^G TO 
HER HUSBAND REFERRED bCSI.®?S-.*10N.-iRD I’ZUS -Se.RVICE TO HER nTTO.RN'EY.J- 

Henry B. Hubschmak? a member of Shriver^s firm. Efforts to reach 

^ nUSSCKMAN ALSO F.AILEO. 

fi California rddress and tele.- hone number fop. the woman held by the 

COMMITTEE P.RODUCEO ONLY A STATEMENT FROM AN UNIDENTIFIED WOMAN THAT 

Judith vAmfsell and her kusb.and received all m.ail- and telephone calls 
TK cKE* £-UT LIVE ELEEl<nERE« • . 

Committee sou.rces speculated that Judith Campbell and her husb.a.l'd 

WAVE GOiJc LmNuEi.G.-'.OUNO ’ ’ 1 /i FEAR OF RETAt?ATION FROr, THE LM«DERI'!O.RLD. 
^UIANCP.NA JiAS FOUJJD SHOT TO DEATH IN HIS OaK ?AF.K.« IlL. ? HOME LASt” 

; " . . {MOKJS) 
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June shortly rfyer being suspoENflso by the committee. 

. Hoover BECnKE disturbed hheh he began getting reports on Judith 

CfiHPBELL^S TIES TO THE UNDERWORLD FROM FIELD RGENTS5 WHO fiLSO WARNED 
THAT THE HCNAH HAS CLOSE TO KeHNEDY. ' • . • ' 

Hoover then began obtaihihg as much information as possible" about 

HER AND LATER PREPARED A MEMORANDUM FOR A MEETING WITH THE PRESIDENT 
WHICH TOOK PLACE REPORTEDLY OH KaRCH 2? 1962, ' 

BurcAu sources said Hoover particularly has concerhed that someone 
KITH -Judith Lahpbsll’s associations should have such access to the 
Presidektj especially in light of Ken.ncD’Y'S public pledge to destroy 

ORGANIZED CRIME. M7T0RNEY UENSRAL POSERT F. [(eNNEOY ALSO KNEW OF THE 
ASSOCIATIOKj according TO COMMITTEE SOURCES. 

The committee report to be released here Thursday will draw no 

COHCLU.:' I ON:^ riEOL'i rlHAT i'.Er^NEDY MIGHT HnVE KNOHN iiBOUT THE 
ftSSEfSSInflTIO.N PLOTS RGnINST CfiSTRO nND OTHERS. ThE REFERENCE TQ 

Judith ChMFBtLL will STRTE merely* that the FfiNEL hps identified fi 

“person” who had ASSOCIATIONS HITH KENNEDY AND QiANCANA AND 
■Roselli. 

‘RHR . V. . . ... .V . ■■ ■■ - - - ■ ■ . ■ 


il-lS-75 . ■' 

• (STEIF) BY SCEIPPS -HOWARD NFWS SER"VTCE 

RfiNBOIuLLETs Francej Nov IS — The conc.rete results of the 

■SIX-NATION ECONOMIC SUMMIT HERE WILL DEPEND ON WHAT THE LEADERS AND 
THEIR NATIONS DO IN THE COMING MONTHS. 

President Ford returns to a recalci.tsant Congress a.nd hi^ election 
•French President Valery Gisca.rd d’Estaing .resumes kis attempts to ' 

FORESTALL DISASTROUS STRIKES. 

Rest German President Helmut -Schmidt- faces a tough 197i^ pi'^litical 
campaign. • . • ' . , 

Great. uritain^s Prime hihister Harold nilson returns to the 

INFI-ATION and miserable imbalance of trade that are crippliwq hi^ 
country: ■■ ". 

Italian Prime Hinister Hldo Noro is trying to" hold f^?^F the 
Communists, • ’ . 

Even- Japan’s Prime Hinister Takeo Hiki- has a crisis — his finance ' - 
minister left here a day early to cope with a party R?ym T IH thp 
Japanese Diet. • . ‘".~ 

. Did they accom.plish anything in their talks here? 

The answer probably should be a gualified “yes”. 

They know each other better. Psychologically? t.hey’re better 

ATTUNED. T-HEY MAY U.MDE.RSTAND £Ar}4 OTHER’S PROBLEMS A LITTLE BETTER. 

IHE li.MERlCANS AND r.RENCH SIGNED A SEC.RET FACT TO HELP STABILIZE 
SHARP FLUC7U.AT IONS I.N THE VALUE OF THE DOLLAR? ALTHOUGH THE UNITED 

States did not give up the favorable float — the free market r.ate 

FOR THE DOLLAR. ThE FrEHCH? WEDDED TO THE IDEA OF FIXED EXCHANGE 
RATES? RECEIVED MMERICAN PROMISES OF MORE FREGUENT' CONSULTATION ON 
CURRENCY EXCHANGES USING A STILL SECRET “mECHAHISM” THAT IS PART OF 
THE AG.REEMEHT, 


(MOKE) 


n 


t - •«»#« 4 OT. r ^ 4t* twi V i *.’» 


4 • 


f • 


•t : ■ I 


V .r 1 
■■•’vl..* • 


•* 4 


t. 


r 4 




'>: -i 

:r v.^f 


r i • 


- ? ‘i 




f ' --I f* :- 

J r*:/,-' ;l I •.;•;< > r'*‘i ‘tj 


' .••; I-- >•.;•. !.•;•.• •;•.•. • ••. iAii 

• i »*?.S • i/li)'* *» f * 


• *v 



V*.*' • » /“J •* ' 


iua . •'.** 

I ■ /' * * * 

.:t’V* ,* » r * * *. • . i •* \ l • '.V/ • ,.// . 7 /.' 

••'j‘'I/ -”‘ v;-'.’'' i * ’ ' ■>*'«••:•• V'i*'*'' .•ii; i<'’> • • ■• . •.'• •.'■• ,r''i;'.'ili(> n ?'•' 1 j : ,•’•• '••’>•1 f 



n-.'. KY. _ 


fM) /*y 


1 ) 

.y.*‘ . 


• ■*■ ^ ^ * •/’* >/.» ,'.M /<?•!/! } ,V. 


I 

"l 

:» 

I 

•I 


iOosijlfif 

v^*. >■• . * i • ;.u. ?‘V .’f/ •. ' •.•.‘"t' •. 

^frien(l’;S;V- 

... .. • . ... t . I- . :b ij:>.t 

IT--: n':!.T.".-| ;j.f 

liaeiilified^'. 

«'■. *? -• -'i ■ I .fjy »o x c« : 
By Kobcrl SI;:/er *K* -'*' 1 ; n\* 

0/ Our U'a«.hiJg(on Burcnu’* •* 

» ‘ ' '■ ’ ' • ' V . 1 f *•; 

A.'^HINGTON ’A .person 
,>^hb Sennic InvcsliRators sold * 
was a ’'close friend** of Pres!- . 
dent John F. Kennedy es yell ’ 
2 S luioc^n Vndcryorld figures 
hos been IdcnUficd as a wom- 
an who first met Kennedy dur- 
ing his 19C0 campnign In Call* •' 
fomia. 

.. ^hc.Scnaie ’intelligence com^* 
mliiec. In Its report released . 
this week, referred to a ^close 
friend” oT Kennedy Burdld.p.o( 
tldcniify the perwn by nams or' 
ttx. 

• • • 


», • JT r»rr^»-ri\*n\ •tf'rt «1 

*• .HIGHLY ; reliable ; sources; :• 
however, Identified this friend .• 
as a JudiUi Campbell, and said ^ 
she , first became acquainted 
with Kennedy and Kennedy's 
! close associates jn California 
.during the campaign. |. j .* • * ^j-. 

, The report outlined In some 
detail the woman’s association 
not only with Kennedy hut also 
with known underworld figures ■ 
who were Involved In CIA dirty . 
tricks in Cuba.'* 

THE RELEVANT portion ot 

the report Is Uils: 

''Evidence before llie com-. . 
mllicc Indicates that a closn 
friend of President Kennedy . 
had frequent contact with the 
Prc.sldrnt from the end of 19C0 
Through mld-1362. FBI reports 
and testimony Indicate that Ihe^ 
President’s friend was 'also zT 
close friend ’of John RosscUl 
end Sam -Giancana end saw 
them often during Ihls^ftamc/ 
period,** * , * ‘ 


» »• .••• I »« 


1 . 

4 


: Both Rossclli and Giancana 
were widely known underworld 
figures who were recruited by ■ 
the CIA. . through an IVjtcr-, ■ 
mcdlaiyi-to work on plots to* 
n.ssassinatc Cuban'Prime Min«, 
Ister Fidel Castro.. . 

• Giancana was shot to dcalli 
last June at his. home la'..Oak 
Park, a western suburb of Chi- ' 

. • * • • .» - . • ■* i *..M «, ;* 

cage. ,. 5 .* ., . . . . 

I Kennedy’s association >lth 
' Campbell became a matter of* 

J * • • f . : • . • '/.r 

Turn to Page 4, Column 1, . 
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EXHIBIT 
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*• .T. 
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:ooiniittcc:;.'4 


V * ) • •• 

*. i 

* ' * ,*V ' i-J-*' ’ 


. Kvreporfcvliiik&i Jil,iV^ 


p yO> '/i »* ♦ 


' \ ;• ■ ••" ■ ‘ * . •vJrrcat C0iH «n lo J. EdgaV Howir,:ihc FBI direcwf it ttie 

^ IK * .. ^ ?. .• 23, jg52^ Hoover bcnl % memorandum to the ^ ] 

,i ^ I V*/: * . . :{-*•;•' Pitsidant's broiher,. Robert F. Kennedy, ind au-idenlical^. 

:=f >, 4 - .J ..-. . .-.U*.:..' y „ f^cnncih O'Donnell/ special assistant to President . .. 

1 - * .. ; • . • 'kVnncHv. detailim! some o( the FBI's infonnaUon about • 




?3> i> »* > A '/A-'-' 

k‘* *• • 

I ^ . 

> -V* • 

O-/* . 

il *»* i >. s.f* V ^ ^ 

^ t.. , .. .... |, /•** * nialutaioing an asiociaiion with Sam Giancana, describe • 

ii}} % . 1 $ *a,‘ prominent Giica go underworld figure/ % •* *■ ** * 

•» » S' *^Hoovei/s memorandum/* the Senate report continued, t* 

»S *^also staled that a review of the telephone toll calls from . 

• t ^ ‘ ^ Presidents friend’s residence revealed calls lo the-* 

' , * ‘ White House. TTie President’s secretary uiDmately received 

s . vVr* /* * ♦ * * P/*' •* Jt *<^opy of the memorandum and said she believed she would 

i '.i** / • •'I*’ haveshown itto the President.^ : . ♦ .*i ’• 1 **;'• 

“*,•"♦*** ^ •* ^*» •*'• ^ »,* * * • ' ' • ' 

‘ I : / ••/■.. •- {!>'• ' WHITE HOUSE TELEPHONE LOGS show there were 70- . 

U I . Ji»,‘ /ft *• i4?'u J !*"/• . *.* instances of phone contact** between the White House and- 

*'t, S' S C i;*: CampbelUhe report said. stiU referring to her as the Presi- , 

** *\ * V; ' .\:.V V* rV> dent’s friend. The report adds Lhat testimony by her before ’ •- 
' \ ' .-* **'• «. ** the ’coramittce' •’confirms frequent phone contact with the, ^ 

* iL £V> President himself.'*-* . , '* * * ' • ' 

V*. i A*’, ‘OnMardi 22,*, Hoover, -fuliy briefed on Campbell’s report-* . 

", * u'* - ^ *■ , • associations, met with President Kennedy. for a private * 

i luncheon. Within a few hours, the report said, me White ... 

‘ Hoose logs recorded die last - telephone^ comaa .between *-? 
!Ef;/V*r Campbell and the White House/' ' ,*\\. \. 

r t V "■* The report doesnot bay who initialed the call. * V ■/ ..,/, ^* 

t } ^ Tb« committee said there* was no record of what subjects, t, ‘ 

, ; * 'T * were o'iscussed by Hoover and Kennedy. But it makes a;:* 


. •-. * Kennedy, detailing some of the hdrs imonnauo« -uuu. . 
»* Campbell. . *■' *^.* '* " * - 

. Accordinglolhe Senate lepoct. */rhc ineruorandutn stated 

that iofoimation developed in connection wuit a conwn- • 
;. L trated FBI investigatioa of John RcsiHU reve.i.ed that Ro^' 
l:»r* seUibadbecn iaconuctwiih the President’s f:.;ncL ' • . *. 

.k tLlV / •The memorandum also reported Uiai tnc -r.-ividual w« 


* • *» '**. ■* • *^* 


‘ ‘t * 

^ « i# ^ * • " 


{ ^/•/'.i.^presumption" tbat.Campbell w’as “one topic”* of ihe^con-» . 

*• vet^Don.** ■ / 

'• / 'This presumption raised the possibility that Hoover may . 

Kennedy of Giancana’s involvement in CIA plots ^ 
V that included assassinating Castro, committee said: \Z,* 

* “V/ha^3cnlaD7 transpired at that luncheon may ncver.be.. 
^V*r known, as both parrldpants are dead 'and the FBI files con- * 

- •‘*^*** 4 . ir- ** lH(k r#*nnrt It 3tidnd that 


• .1 'This presumption raised the possibility thqt Hoover may . 

kave idd Kennedy of Giancana’s involvement in CIA plots ^ 
t*^’ *' that included assassinating Castro, committee said: \Z.* 


^ H 4 *, 


1 “ S/ 


' ^ • ? c •• 

U\* ^ - 


* ... \V, ..... 

• ’* * . 

* 

t\4V 

viV.V ' 

• '• 


tain no records reiaiing to it,” the report said. It added that • 
i/.i ^Kennedy met afterA^ard with “most CIA officials witting of 
I-.' the sssassinaiion plot” buc that these officials have since 
U’’*.* testified that the President never asked them about it. 

> 'The day after the Luncheon, Hoover initiated steps that, 
eventually led'to a Justice Department decision to forgo ^ 
4 ^ prosecution of Giancana *and RosselU because Lhe CIA 

< .. |»y. feared the roles of the two mob figures in the assassination 
7 . * : *•'**• plots would be e;cp»secL . • . * 

I ; * IN ’A REPORT FROM WASHINGTON earlier this week 

r *.. 1 * outlming some of these details, the Scripps-Howard News-. 
*y. *T papers said Campbell is now living m California under an ^ 
p*. * assumed name, perhaps in fear of retaliation from Ute^un-., 
* dcrworiiL ... *. **• ♦’ * 

i J Efforts lo reach the woman were unsuccessful. Her atior- 
J: ’ • . i«yi Henry A. Hubschman, told The Chicago Daily News. **I 
!•:. . have no comment to offer at this time.” Hufcschmaji works- 
In Ib/e Washington law firm of Sargent Shnver. Shriver Is' 
iT. ’ married to Eunice Kennedy, a sister of the laie PresidenU 

t \ * «nd ts 6 candidate for the Dcmocrauc prcsidemiai nomi- 
l ^ 

f nation, 

r •* CdmUicc spokesmen would rwi ccmmtrm either, al- 
J. though there v/cre reports that sonic commiiiee members 

>.r 4 htlieved the panel’s investigators faded to pursue Camp- 
• bdl matter far enough, ...... ' 


OF President Kennedy*!* closest associates 
time were willing to discuss the rrporf. In a telephone inter- ♦, 
v!ev<f from his office in Boston. O’Donnrll. who w.is Krnnt- * 
dy’x appointments secretary, s.iid. “I think the thing is total- ’ 
ly cut of contexL I feel very strongly about it/' . 

0*D<mneII acknowledged that hr had seen the memo re- 
ferred to In the report and that the Senate committee had . 

* Interviewed him. He also said he doers not deny the fact that 

Campbell made telephone calls to the White Ifmisc. / » 

/ Evelyn Lincoln, who was Kennedy’s personal secretary, • 

* remembers both Campbell 'and the telephone calls. **Sbe .* 

vras a volunteer in California/* Mrs. Lincoln said in a icfc-* . 
phone interviev/. *T knew of her durin.g that time just Iikc*I 
knew of other volunteers in other stales.” * ' ' 

*• Mrs, Lincoln continued, “The President was right aUrac--- 
tiVe aud lots of girls used to call him.’* * • 

- Campbell eventually iclephonod the White Ilousirso many 
.times that “she got like a pest,*'.. Mrs. Lincoln wid, “She. . 
. v.'ould call and call and call/ .. . .. , .. * - 

Birr’ BOTH MRS, LINCOL.N and O'DonneU* said Camp- 
b'cll’s telephone calls were never put through to Kennedy, . 

’ .^nd they both insisted he had 'no *’private line’’- on vyhich he^ . 
could have received a call. • * * ' • ., 

. Mrs. Lincoln and O’Donnell said they remember the mem- 
orandum that* Hoover sent in which the woman’s reponed * 

‘ associations. vvith underworld figures and Kennedy were out*. ^ 

‘ lined, . . • * . * * * 

*. ’ According lo the .Senate report, “The President’^ secre-*’ 
Tary (Mrs. Lincoln) ultimately received a copy of the memo- * 
randum and said she believed she' would have shown -it to 
*: the President.” ’ . ' ’ 

But O’Donnell said “I never showed it (the memo) to the 
• . President i thought it was so innocuous. ... 1 was allegtd- 
iy in charge of the V.’hitc House. Every day I got* memos..! 

*. probably got 500 a day. .%/'• : , . * * . 

‘ * He said he never referred’' memos of such a nature v>- 
.Kennedy, although he would not have held back on a mc^ *: 
" cfcaling,wiih a subject such as national security. * - *: *:|* 1 . 

• MRS, UNCOLN REMEMBERS that “a memo from the*. 
FBI came across my desk saying she (Camp'oell) had a* - 
conneaion with the mafia. At the very moment whra I saw* 

. that; I stopped receiving her calls.” 

' .. Mrsl’ Lincoln said she saw the memorandum in March. 

* 1SG2, and that, as she remembers it, Campbell's assoc aimns ^ 
V-witii underworld figures were “pretty well identified/* 

. -O’Donnell said the Hoover-Kennedy luncheon that - 
port discusses was held at ibe request of Robert F -c- 
dy. V/her. Hoover came to the V/hite House, O’Don* * 

. he "presented me with a book on Communist ipfilirw of 
■ '- the United States/' ' * ' * 

, Aitor'an hour or so, **the President came b3Ck,..3nd 
[•Vf Don’t do it again/ 0-Dpnnell.said. • 
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STATEMENT 


Recent articles by the Scripps-Howard syndicate, 

Chicago Daily News,. New York Times and other papers .have 
• 1 * * ^ 

inferred that I was a go-between for the Mafia and/or C.I.A. 

• - • . 

yith. President John F. Kennedy in connection with the Castro 
assassination plots. Despite assurances to the contrary by 
Senator John Towe.r, portions of my closed session testimony 
before the Senate Select Committee to Study Governmental 
Operations with Respect to Intelligence Activities have been 
leaked and distorted so as to implicate me in these bizarre 


assassination conspiracies between, the underworld and govern 
went entities. These distortions have unnecessarily in- 
tr\3ded into my right of privacy and seriously affected both 
Biy personal relationships and health. 

’ . . I will not allow the Committee to implicate me 


these absurd plots nor will I allow Evelyn Lincoln or 
Kenny O’Donnell to sulley or distort my personal relation- 
ship with Jack Kennedy, Until nov7 I have refused numerous 
offers to publish the facts concerning my relationships with 
Jack Kennedy, Sam Giancana and Johnny Roselli, but the leaks 
by the Committee and the distortions, by Evelyn Lincoln and 
Kenny O’Donnell have forced me to reveal' the truth so as 
to lay to rest the wild-eyed speculation which now exists. 


- 



EXHIBIT '*5" ■ 



• The fuXl facts have been transcribed, documented 

- . * 7 1 

and placed in a secure storage; they will be released at a 
proper time -and in a proper manner. • However, I can at this 
■ time emphatically, state that my relationship with Jack Kennedy 
was of a close, personal nature and did not involve conspi- 
ratorial shenanigans of any kind. I originally met Jack 
Kennedy in early February 1960 in Las Vegas. We were intror 

■ duced by a mutual friend. *I was. introduced to Sam Giancana 
i ■ ■ 

..by the same friend at a party in Miami Beach in late March 
.1960. i will not, at this time, reveal the identity of that 
friend, ’but will do so when the entire story is told. Johnny 
Roselli and I were introduced by Sam Giancana sometime after 
March 1960. Jack Kennedy and I last talked in late 1962. 

My .last conversation with Sam Giancana was approximately 
late 1964. Despite information to the contrary, I did not 
place telephone calls to the White House from Sam's Chicago 

home at any time. My relationship with Sam Giancana and 

% 

my friendship with Johnny Roselli were of a personal nature 
and- in no way related to or affected -my relationship with 
Jack Kennedy nor did I' discuss either of them with the other. 

Both Evelyn Lincoln and Kenny O'Donnell were fully 

• * « ! 

aware of the nature of my relationship with Jack Kennedy and 
their statements to the effect that I was a "campaign worker 
for Kennedy" are entirely contrived. During the period in 
which I was 'involved with Jack Kennedy, the F.B.I. carried ' 


out a top priori^ investigation of me vWbh resulted in 
substantial harrassment. -The portions of the F.B.I. file 

* r • 

on me which were, read during- my .session in the Committee ^ 
shocked me. Their investigation was prying, insidious and 
sounded niore like a scandal sheet than a governmental in- 
vestigation. The information quoted x^as both incorrect and 
speculative. I ’fully intend to demand my rights as a citizen 

to seo those F.B.I. files and also the testimony given by me 

1 

before; the Committee, which, by their o\-m rules, I should 

have already been given the opportunity to inspect. I have 

not '*gon® underground” as alleged in the newspaper reports. 

•I have changed my name but don’t feel that is particularly , 

' ^ • . * * 
unusual when one marries. Because of my lack of information 

of underworld activities, I do not feel I have anything to 

fear from the underworld.* ’ It was only when statements were 

fnaV?P inferring that I had such knowledge that I became con- 

\ 

cem.ed for my safety. • . 

DATE: December 17,. 1975. • 

V \ - ■■ JUDITH KATHERINE (CAMPBELL) EXNER 
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. ACKNOWLEDGMENT OF SERVICE 


Receipt of a copy of the Ex Parte Motion Re Subs 
of Attorney; Affidavits of Judith Katherine Exner, Daniel 
Exner, and Richard C. Leonard is hereby acknowledged this 
day of February, 1976. • i. 
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RICHARD C. LEONARD 
Attorney at Law 
I 2404 Wilshire Boulevard 
I' Suite 400 

Los Angeles, CA 90057 
(213) 380-3330 

’ ^ * • 

Attorney for Plaintiff 






UNITED STATES DISTRICT COURT 
- SOUTHERN DISTRICT OF CALIFORNIA 


JUDITH K. EXNER, 


No. 76-89-S 

Plaintiff, ) SUBSTITUTION OF ATTORNEY 


.FEDERAL BUREAU OF INVESTIGATION, ) 
et ali , ) 

■ ' ) 
Defendants. ) 

L-. ) 


Judith K. Exner, plaintiff, hereby substitutes Richard 
C. Leonard, 2404 Wilshire Boulevard, Suite 400,. Los Angeles,- 
California 90057, telephone (213) 380—3330, as attorney of record 
in place .and ste.ad of Brian D. Monaghan. . 


DATED : 


JUDITH K. EXNER 


I consent to the above substitution . 


DATED: February 11, 1976.-. 


BRIAN D. MONAGHAN 


I 

I am duly admitted' to practice in 
this district. ' 

Above substitution accepted 


DATED: February 11, 1976. 


RICHARD C. LEONARD 


EXHIBIT "1” 

10 . 





RICHARD C. LEONARD 
Attorney at Law 
2404 Wilshire Boulevard' 
Suite 400 

Los Angeles^ CA ‘90057 
(213) 380-3330 

Attorney for Plaintiff 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFOIJKIA 


JUDITH KATHERINE EXNER, 


) CIVIL ACTION NO. 76-89-S 


Plaintiff, ) AFFIDAVIT QF DANIEL R. EXNER 
) RE SUBSTITUTION OF ATTORNEY 

-VS- • ) 

FEDERAL BUREAU OF INVESTIGATION, ) ' ' - 

et al. , ) . • • • • 

• “ 

Defendants-. ) 


STATE OF CALIFORNIA ) 


) ss: 


COUNTY OF LOS ANGELES ) 


Daniel R. Exner, being first duly sworn, deposes and 


. I 

states that: 


1, I am the husband of Judith Katherine Exner, plain- 
tiff in the above-captioned litigation. Along with ray wife, on 
December 13, 1975, I retained Brian D. Monaghan, Esq., to repre- 
sent me in connection with certain legal matters. 

• ✓ 

2, I became dissatisfied v/ith Mr. Monaghan's represen- 
tation, and on Sunday, Februaary 8, 197^, I telephoned Mr. Monaghan, 
with my wife's consent, and', advised him that he was being termi- 
nated as our attorney. I told him that he should take no further j 

' ' . • . * j 

steps in connection with any legal matter, and that he should 
wait to hear from our new attorney, Richard C, Leonard, Esq., 
who would be contacting him shortly. I confirmed my February 8, 


6 



r 


1976, telephone conversation with Mr. Monaghan in a letter to 
him dated February 9, 1976. A copy of that letter is attached 
as Exhibit ”1" to the Affidavit of Judith Katherine Exner, filed 
concurrently herewith. ' • 

3. It. .is my desire to discharge Mr. Monaghan as my 
attorney and to be represented by Richard C. Leonard,' Esq. The 
complaint filed by Mr. Monaghan on Monday, February 9, 1976, was 
filed after he was terminated, and without my authority or my 


v/ife-^s authority. 


SUBSCRIBED AND SWORN to 


before me this 13th day' 
of February, 1976. 


N<^ary Phbric 






DMIEL R. EXNER 


I ■ OFRCIALSEAL I 

I RICHARD C. LEONARD | 

‘1 notary PUGLIC.CAL.IFORNIA S 


PRINCIPAL OFFICE IN 3 
A LOS ANGELES COUNTY i 

t My Cq.?mission Expires February 24, 1979 I 

3^;A:::csn:arth.'4i3)iU:!iuS 
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RICHARD C. LEONARD • ’ ' 

Attorney at Law • ' /• 

2404 Wilshire Boulevard / . • 

Suite 400 ■ j . . • . ^ 

Los Angeles, CA 90057 ' . ‘ j 


4 

(213) 380-3330 ' V : • ‘ " •. 

j 

5 

Attorney for Plaintiff • • ••.•■ • ; V;. 
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• UNITED STATES DISTRICT COURT 


9 

. : ‘ SOUTHERN DISTRICT OF CALIFORNIA . 


10 


‘i 

K 

11 

JUDITH KATHERINE EXNER, ) CIVIL ACTION NO. 76-89-S 

' • ■ ) 

••• -Plaintiff, ) EX PARTE MOTION RE SUBSTI- 

) TUTION OF ATTORNEY; AFFI- 
-VS- ) ' DAVITS OF JUDITH KATHERINE 

• ■ . . ) EXNER, DANIEL R. EXNER, AND 

FEDERAL BUREAU OF INVESTIGATION, ) RICH.ARD C. LEONARD 
et al . , . . ) ' r 

Defendants. ) 

) 

1 

*1 

12 

13 

14 

15 

• 16 

! 

A 

1 

5 

i 

1 

■ 17 

Plaintiff Judith Katherine Exner hereby moves' the Court 

\ 

18 

•for an. order permitting the substitution of Richard C. Leonard, 

i 

1 

19 

Esq., 2404 Wilshire Boulevard, Suite 400, Los Angeles, California 


20 

21 

90057, (213) 380-3330, a member of the Bar of this Court, as her 
attorney of record, in place and instead of Brian D. Monaghan. 

1 

! 

i 

I 

22 

■ ■ This motion is- based on all of the files and records 

i 

23 

in this action, and on the Affidavits of Judith Katherine Exner., 

1 

■ 24 

Daniel R. Exner, and Richard C. Leonard, which are filed con- 


■ 25 

currently with this motion. ‘ • 


26 

DATED: February/^, 1976. ‘ 

< 
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RICHARD C. LEONARD 

Attorney at Law - . 

2404 Wilshire Boulevard ' . / 

Suite 400 . ■ 

Los Angeles, CA 90057 I 

(213) 380-3330 ' ' ‘ • 

Attorney for Plaintiff 


UNITED STATES DISTRICT COURT 
. SOUTHERN DISTRICT OF CALIFORNIA 


JUDITH KATHERINE EXNER, . ) CIVIL ACTION NO. 76-89-S 

) 

Plaintiff, ) AFFIDAVIT OF JUDITH KATHERINE 
) EXNER RE SUBSTITUTION OF 
" -vs- ) ATTORNEY 

), . 

FEDERAL BUREAU OF INVESTIGATION, ) 
et al. , ) 

) . ■ - 
Defendants. ) 



STATE OF CALIFORNIA ) . • 

) ss: ■.■■■■ 

COUNTY OF LOS ANGELES ) . • ^ . • ' 

Judith Katherine Exner, being first duly sworn, deposes 

i}- t , • • ‘ . • • • 

and states that: . 

1. I am the plaintiff in the above-entitled action. 

On December l3, 1975, I and my husband, Daniel Exner, entered 
into a retainer agreement with Brian D. Monaghan, Esq., to repre- 
sent me and ray husband iii various matters, including but not 
limited to the filing of a lawsuit against the Federal Bureau of 

Investigation. . . . ’ 

2. In. recent weeks', I had become dissatisfied xvith 

Mr. Monaghan's representation of me. On Sunday, February 8, 1976, 
my husband, in my presence and with my consent, telephoned 
Mr. Monaghan and informed him that I was discharging him as my 
attorney, and that I wanted him to take no further actions on ray 



2 . 



behalf. I confirmed the telephone conversation of' February 8, | 

1976, to Mr. Monaghan in a letter, signed both by me and by my | 

husband, dated February 9, 1976. Attached hereto as Exhibit "1”, [ 

■ . t 

f 

in a sealed envelope, is a copy of that February 9, 1976, letter, ( 

k 

I request that the Court reseal the letter after reviev/ing it | 

because of the confidential nature of certain of the information j; 

f 

contained therein, as well as in Exhibit "2" to this Affidavit. | 

: I 

: '3. On February 11, 1976, I received a letter from f 

^ ’ [ 

Mr. "Monaghan dated February" 9, 1976". In that letter, Mr. Monaghan 

indicated that he had filed the above-captioned lawsuit on my ; 

behalf. . Apparently, the litigation was filed after Monaghan had 

been discharged and was told not to proceed with the litigation. 

In his February 9, 1976, letter, Mr. Monaghan indicated that he 

was willing to have my new attorney, Richard C. Leonard, Esq., ' 

substitute in for him at any time with an appropriate pleadina. [ 

1 

A copy of the February 9, 1976, letter from Monaghan is attached 
hereto. as Exhibit "2” and incorporated herein by this reference. 

4. It is my desire to have Richard C. Leonard, Esq., 

I 

1 

represent me in my action against the Federal .Bureau of Invest!- i 

I 

gation and others in place and instead of Brian D. Monaghan, Esq. j 

■ i 

It is ‘also my desire to have Mr. Leonard file an amended complaint! 
in this action to accurately reflect the relief I am requesting. 


JMDITH KATfiESINE EXNER 


SUBSCRIBED AND SWORN to before me 
this day of February, 1976. 


Notary Public 

H OFFICIAL SEAL 

I RICHARD C. LEONARD ; 

CALIFORNIA , 

V; \\ « PHINCIPAL O^FJCM IN 

|T LOG ANOCl.ES COUNTY { 

t My Commission Expires February 24 , 1979 I 
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RICHARD C. LEONARD 
Attorney at Law 
2404 Wilshire Boulevard 
Suite 400 

Los Angeles, CA 90057 
(213) 380-3330 
Attorney for Plaintiff 


UNITED STATES DISTRICT CQURT 
SOUTHERN DISTRICT OF CALIFORNIA 


-vs- 


JUDITH KATHERINE EXNER, • ) CIVIL ACTION NO. 76-89-S 

) 

Plaintiff, ) NOTICE OF HEARING ON EX PARTE 

• ) MOTION 

-VS- ) 

) • .. • 
FEDERAL BUREAU OF INVESTIGATION, ) - . 

ot al . , ) 

) ■ • . • . • 
Defendants..) ' • 

) • • ■ • • 


TO DEFENDANTS AND TO JOHN R. NEECE, CHIEF, CIVIL 
DIVISION, UNITED STATES ATTORNEY’S OFFICE, THEIR ATTORNEY: 

PLEASE TAKE NOTICE that the hearing on Plaintiff's 
Ex Parte Motion for an Order: (1) Requiring the Government to 

Respond to the Amended Complaint by March!, 1976; (2) Requiring 
the Government to Produce the FBI Files Relating to Plaintiff .for 
the Court’s ^ Camera Inspection by March 1, 1976; and (3) Shorter 
ing Time to Serve and File a Notice of Motion and Motion for 
Summary Judgment will be brought on for hearing before the 
Honorable Edward J. Schv/artz, United States District Judge, on 
February -i, 1976, at. <^.m. . • . 

DATED: February , 1976. ^ ■ 

■ - . . - y,y /'/'// : . 

.' / \ ■/ . 

'Richard c. Leonard 
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I 
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RICHARD C. LEONARD 
Attorney at Law 
2404 Wilshire Boulevard 
Suite 400 

Los Angeles, CA 90057 
(213) 380-3330 

Attorney for Plaintiff 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF CALIFORNIA 


.11 JUDITH KATHERINE EXNER, 


) CIVIL ACTION NO. 76-89-S 


12 ' Plaintiff, ) AFFIDAVIT OF RICPIARD C. LEONARD 

) RE SUBSTITUTION OF ATTORNEY 

13 -vs- . ) 

) 

14 FEDERAL BUREAU OF INVESTIGATION, ) ; 

et al. , , ) . . 

15 ) 

• Defendants . ) 

) 


18 STATE OF CALIFORNIA ) 


19 COUNTY OF LOS ANGELES ) 


) ss: 


Richard C. Leonard, being first duly sworn, deposes 


21 I and -^states that;' 


22 1. I am an active member of the State Bar of California, 

23 . and. I am admitted to practice before this Court-. I have been 

24 retained by Daniel R. and Judith Katherine Exner to represent 

25 them in various legal matters, including litigation against the 

26 Federal Bureau of Investigation and others under the Freedom of 

27 Information Act and the Privacy Act of 1974 > 

28 2.. On Wednesday, February 11, 1976, I met with Brian D. 

. 29 Monaghan, Esq., and with Edgar Paul Boyko, Esq., (who advised me 

30 that he was’ acting as Mr. Monaghan’s attorney). The purpose of 

31 that meeting was to have Mr. Monaghan sign a Substitution of 

32 .Attorney’s form in this litigation, and to have Mr. Monaghan 


8 ', 



* 


r , 1 


1 transfer his files and records relating to Mr. and Mrs. Exner to 

2 ine . At that meeting# Mr. Monaghan coi'i firmed what I had been told 

3 by Mr. and Mrs. Exner, to wit; that he had been telephonicaliy f 

4 advised that he was discharged as the Exners * attorney on Sunday , 

I 

5 . February 8 , 1976, and that on February 11, 1976, he received a | 

6 letter dated February 9, 1976, from the Exners confirming their | 

7 previous telephone conversation (a copy of that February 9, 1976, 

8 letter from Mr. and Mrs. Exner to Mr. Monaghan is attached as | 

• ■ - I 

9 . Exhibit "1” to the. Affidavit of Judith Katherine Exner filed 

-|0 concurrently herewith). At my February 11, 1976, meeting with 

'll Messrs. Monaghan and Boyko, I presented a Siibstitution of Attorney 

• -|2 form to Mr. Monaghan for his signature. A copy of that Substi- 
•J 3 tution of Attorney form is attached hereto as Exhibit "1" and 

14 incorporated herein by this reference. Mr. Monaghan refused to 

15 sign the Substitution of Attorney foirni unless I was willing to. ' 

16 agree, on behalf of the Exners, to certain matters. I was not 

17 willing to so agree. I informed Monaghan and Boykn that I felt . 

18 Monaghan had an obligation and a duty to sign the Substitution ;: ‘ • 

19 of Attorney form, and that Monaghan had no right conditioning ' \.- 

20 his sighing the Substitution of Attorney form upon any. form of 

21 agreement with the Exners. Mr. Monaghan continued in his refusal.. 


to sign the Substitution of Attorney form'. 


CCHARD C. LEONARD 


SUBSCRIBED AND SWORN to before me 
aOi^/ ■ 

this /y day of February, 1976. 


Notary Pub,;^ 
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TO 


FROM 


ONITEt) STATES GOWRNKieNT 

Memorandum 


0 


he 

hlC 


date: 


6/14/76 


subject: 


Legal Couns^^ — ^ 

JUDITH KATHERINE EXNER V. 
FEDERAL BUREAU OP INVESTIGATION 
(U.S.D.C., S. D. CALIF.) 

CIVIL ACTION NO. 76-89-S 


Assoc. Dir. 

De^.vAD Adm 

Dep. AD Inv, 

Asst. Dir.: 

Adm. Serv. 

Ext. Affairs 

Fin. & Pors. 

Gen. Inv, 

Ident. . 


PURPOSE : 


matter . 


SYNOPSIS ; 



Memorandiam advises of the filing of 
the attached docxoments in captioned 


United States District Court by its 
order of 4/20/76 commanded that this 


Bureau conduct expeditious processing of plaintiff ' s FOIA 
request. This order was appealed to the United States 
Court of Appeals (U.S.C.A.) for the Ninth Circuit. On 
May 26, 1976, the U.S.C.A. agreed to hear the appeal but 
refused to stay execution of the District Court's order. 
The a ttached docxmients . including an affidavit of Special 
Agent] | Records Management Division, were 


filed 6/10/76. 


■RECOMMENDATION : 


None. For information. 


i9 


A 



• SEER0VEG3 ?xf. 

Kssoc= Fin:^Pers. fegaj ' 

hep.- AD P'a": ^ 

Dep. AD Rec. 

Asst. Dir.: \J ' tuspseti m *'^Y; 

•^admsSery, 


Enclosure 


-HL'i a.7 
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S JUW 17 1973 b6 


Attn : 

1 - Mr. Miritz 
1 - IPAL Unit [ 


ENC. BEHIND FILE 


b7C 




EPM'.rme^ no 
(4) 





CCONTINUED - OVER) 


US. Savings Bonds Regularly on the Payroll Savings Plan 


FBI/DOJ 




t 


/ 


% 



Memorandxam to | | 

Re: Judith, Katherine Exner v. Federal Bureau of Investigation 

(U.S.D.C., S. D. CALIF.) Civil Action No. 76-89-S 


b6 

b7C 


DETAILS: Plaintiff, who is suing under the FOIA for 

dociaments pertaining to herself, was formerly 
associated with organized crime figures John Roselli and 
Sam Giancana Cdeceased) . She allegedly was introduced to • 
former President John F* Kennedy through these individuals. 

On 4/20/75, the United States District Court ordered this 
Bureau to provide to plaintiff a detailed refusal justification, 
statement. The Department of Justice agreed to take appeal 
to the U.S.C.A., 9th Circuit. The U.S.C.A. agreed to- 
hear the appeal but refused to stay the execution of the 
District Court's order. The attached papers are in compliance 
with the District Court order and renews the motion to ' 
stay the District Court's proceedin gs. The affidavit, which 
was coordin ated among Special Agent \ \ Special Agent > 

I I Legal Counsel Division and Departmental Attorney . 

Lynne K. Zusiaan, was completed in late afternoon 6/9/76. 
Arrangements made through Dulles Resident Agency for hand 

carrying by American Airlines pilot on flight which left 

at 10:05 a.m., 6/10/76, and picked up by Special Agent I I 

San Diego Division. 


2 
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APPEARA'Sf'CES 

For 

the 

Plaintiff 

RICHARD C. LEONARD 




2049 Cen-tury Park East 



- 

. . 'Suite 1800 

Los Angeles, California 90067 

For 

fciie 

De-fen.daxr.ts 

MS. LYNNE K. ZDSMAI-J 




. Depar-tment of Justice Building 
•Room 3535 . ' 




10th -Street and Pennsylvania Avenue, N 

“ 


— * - ■ 

-•‘■Washington, D.C, 20530 




THE COURT: Item No. 76-0089 Civil, Exner versus The 

Federal Bureau of Investigation. Would you again state your 
name for the record, please? ------ 

MRSo ZUSMAN: My name is. Mrs. Zusman, Z-u-s-m-a~n, for 

the Department of Justice. • . ' 

. .. • THE COURT: All right; you may proceed. . 

MRSo ZUSMAN: This is my first appearance in this case, 

your Honor. It was previously being handled by Mr. Neece, wl: 
is the Chief of the Civil Division here in the San Diego 
United States Attorneys' Office. My understanding of the 
purpose of today's hearing is that a response is expected 
from the Government in regard to plaintiff’s proposed order, 
which in essence is a Vaughn v.- Rosen type order . 

Secondly, we would like to make an affirmative 
motion ourselves to stay judicial proceedings pending the 
completion of Agency's review, which is provided for in the 
Freedom of Information Statute in Section (a) (6) ( g) . 

First of all, in regard to Vaughn v. Rosen , 
proposed order of the plaintiff, I would like to make just a 
very short argtunent, which -is that in our reading of the 
decisions in Vaughn v. Rosen — and also in the case of Exon 
Corporation v. Federal Trade Commission , which is a more 
recent case interpreting the Vaughn v. Rosen decision — in 
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both, of thosfe cases it is very clear that what the Court was 
concerned v/ith v/as trying to assist the judge in evaluating 
whether the Agency had made a correct determination under the 
•statute to withhold documents. In other words, the Agency had 
made a decision as to which documents, as responsive to the 
requestors, were to be disclosed and which were to be withheld 
because of the voluminous amount of documents in the Vaughn v. 

I 

Rosen case. ' ■ ■ ' 


The judge was of the opinion that .some kind of ^ 
inventory and indexing was necessary in order for the Court to 
eva’Iuate v/hether the Agency determination had been correct in 
the:- first place . 

THE COURT: Well, of course, in this case we have had 

no indication whatever from the Government as to the extent of 
wha.t: they may have or anything on which we can operate, so 
we*'re working in the dark. The Government won’t tell us any- 
• thing, and- so we have got to make, an order to start the ball 
rolling. 


MRS . ZUSMAN : 




I'm sorry that the Court’s xmder standing 


of the facts in this situation is that the Government is 
keeping plaintiff in the dark, and I think perhaps this would 
be a good place for me to explain what the facts in this 
situation are. \ 

First of all — 


25 


COURT: Are you going to talk about the facts in 


1 


this situation or the matters that are contained in the 

2 various Affidavits that you have filed as to the problems of 

3 producing documents — _ • 
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MRS. ZDSMAN: Well, it would be both because the facts 

in the Exner request situation are in fact, as I. understand 
it, part of the facts in this situation. - We feel- the facts 
which are the exceptional circumstances for the defendant 
Agency are also part of the facts in this situation. 

Mrs. Exner *.s. request was received .by the Federal 
Burea\i of Investigation on December 30, 1975. At that time, 
the FBI was in receipt of something like 5,900 Freedom of 
Information Act and Privacy Act requests, which were ahead of 
hers. Let me • say that the Bureau’s manner of handling these 
requests — and in fact, the manner of handling by all the 
agencies of the Federal Government, which receive these 
requests — - that the Statute requires that there Jbe no prefer- 
ential treatment given to requesters? that there were changes 
in’ the Act because previously under the old A.dministrative 
Procedure Act, it was required that a requester had to have 
some kind of special interest or concern’. That kind of 
provision was quite explicitly/ deleted in 1966 when the 
Freedom of Information Act was passed, and the language in the 
Statute is quite clear that any meinber of the public is able 

: to file for the information that it wants. 

[ 

i . There have been a line of decisions, including 


4 


SPA V. Mink in 410 U.S. and in LRB v. Sears in Voi. 421 of 


which is also a leading Freedom of Infoonnation Act case — in 
the two previous citations — obviously, they are Supreme 
Court decisions -- the Court has taken a very , clear stand that 
under this statute there is no such thing as a per f erred, 
party. There is no such thing as a special standing. Every- 
one is the same as everyone else. " ‘ - 

So, the problem for the defendant at this point is 
that, when' Mrs . Exner‘s request was received, unfortunately, 
there were several thousand requests ahead of hers. What 
the FBI does, is it treats requests as of the date of receipt. 
In other words, they do not assign a number to, a request as 
it comes in. They go by the date that that request was 
received. They are now receiving probably 50 of these request 
every day . • ' . . . , • ' 

. To return to the situation as if was for the FBI 
at the time Mrs. Exner's request was received, there were I 

something like 5,900 requests ahead of hers. Her letter was | 
received on December 30. On January the 11th, I believe, she 
wrote a second letter — that is, her attorney, Mr. Monaghan, 
did — informing ' the Bureau tliat since there had been no 
response, the plaintiff was treating this as she was entitled 
to under the statute as a denial of her request, and therefore 
she. was entitled to proceed with an administrative appeal, 


25 


which — because the FBI is a component of the Department of 
Justice — is an appeal on a denial or was interpreted as 
a denial under the Act. 

It goes to the Department of Justice’s Freedom of 
Information Appeals Unit, which is an office under the Deputy^ 
Attorney General and which has the responsibility for review- 
ing in an appellate administrative capacity every Freedom of 
Information denial made by a subagency of the Department of 


Justice- 


I would like to refer the Court quite respectfully 


11 to the letter of the Deputy Attorney General,' Harold Tyler, 

12 which was^sent on March 15 of this year to both Houses of 

13 Congress^ which is a letter of transmittal, which is the first 

14 of the annual reports required under the statute of the 

. 15 Department of Justice operations of the Freedom of Informa- 

16 tion Act to Congress. In this letter. Judge Tyler, has 

17 simmarized the overwhelming problems that certain parts of 

18 the' Department of Justice — and especially the FBI ’ — has 

19 had in trying as hard as it can diligently to conform with 
'.20 the Act,, but xinfortunately, the volume of requests received 

21 was nowhere like what Congress had in mind. 

22 As a matter of fact, a look at the legislative 

23 history — and 1*11 be more than happy to send copies to your 

24 clerk if that would be helpful — a look at the legislative j 

25 history, when the 1974 amendment was being discussed, makes it 
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r 

i ' ■ ■ . ■ ' ■ • 

1 very clear that members of both Houses of Congress were under 

2 the impression that they were merely, revising already existing 

3 information procedures and that they were not creating any new 

4 administrative functions. Therefore/ they did not appropriate 

5 any additional money. The kind of costs they foresaw in the 

6 discussion was something like $50/000-.in additional costs for 

7 the Government the first year and $100/000 in additional costs 

8 for the next five years. ' ■ - • . 

9 I would like at this point to bring to your 

10 attention that the FBI in the current fiscal year, 1976, has 

11 spent close to $2,675,000. In the next fiscal year it is 

12 anticipated there will be not only the same cost, $2,675,000, 

13 in responding .to Freedom of Information Act requests, but an 

14 additional large sum of money to respond to the Privacy Act 

15 requests, which is anticipated will also start coming in. 

16 The Agency, as soon as it started feeling this 

17 'volxime — in our office in 1973, there were eight people at 

18 the Bureau who were working on Freedom of Information Act 

19 requests. They were receiving roughly one request per day. 

20 At the present time we are receiving something like 50 requestjs 

21 per day. They have increased gradually over the last year to 

22 191 people, who are working full time just on handling these 

23 Freedom of Information Act requests, so I think that in terms 

24 of trying to evaluate what the facts of the situation are, I 

ft 

25 would have to emphasize for the Court that we do appreciate 


We' do "^6' fffcjt: ‘fcl^i^^unde? ', 

2; tlie. istatute she ’is entitled to have; a certain number of days 
, 0^- ;-to- file her appeal r and if' that, .is not responded to, then, of 

I ■ • ' ■ j 

4' ; course , under the Act they can file this lawsuit, , which in •• 

- ■ • • , .... 

5 fact she has done.. 

6 , However, unfortunately, there are many , many, many > 

7 : many,; many thousands of requesters who are in this s^e- 

8 ; sltuatiph as Mrs.. Exner . Since her request was tecejLved; on 

■ /- ;i 

9 De center 3.0# -the FBI has received over 3,594 additional 

■ ■ L ' i 

iO' : ’ requests. At the time it receiyed her reqjaest, it had over 

11 : 5^900 requests pending, of which it was actively trying to 

12 process 991.. 

Nowi I noticed here in the coUftrodm here this 
14 ^ morning, a Situation that you deal . with .which strikes me as; 

15: i being somewhat analogous to what the Agency is trying to do . 

16 : When you went over your civil case calendar, you tried to. find 

‘ ’ ' ' - ! 

17 out which of the matters could be disposed of rather quickly,. 

18 I gather, and which of the matters on the calendar might 

19 require a longer period of time, and then you proceeded throug 
20 i ' your faster matters first and left the lengthier hearings for , , 
21 later in the morning . This is the problem that is facing the i 
22 . FBI now, and in fact, I have been told that if there is any 

23! i kind of preferential treatment # it is given to the individual 
24 ; requester like Mrs . Exner, who is asking jUst for the infor- 
25 mation about her as. opposed to requests which deal with very 


large aitibunts of hisiioriGal dbouitienfes CflJcei the- Rosenl>erg oase 
^ !«aii ;its: files; in oriier^ not to impede the flow of the thousands 
;b;f Small requests that are coming in. . 

The Bureau tries to utilize its personnel so that 
these individual requests can be taken in turn and yet,., at, the 
same time, not be crowded up bjf the larger requests they' •• 
therefore 'havO, . They handle theiir requests in teams 'i?f what 
j| are called analysts, who are then supervised by law- trained 
9 special agents of the Bureau. They have, in addition to -a - 
to i large number of these ten-people teams, two or three who are 
tl i called: special project teams, which are used to address the • 

12 large voluminous type of ‘requests that they do get. 

13 ^ Now, returning to Mrs. Exner ' s case, on January the 

14 iiith, she was, as I said ; — she filed her sscdhd letter with 

15 ' the Department, which was a letter to Director Kelley 

It 

16 ' informing him that she was going to appeal as she was entitled 

; •' - ■ " 

17 ; to do at that time* On JanuaiY the 'l5th of this year , . she 

• I ' ^ ^ 

18 ! received a. letter from Director Kelley which apologized for 

19 ' the situation. Which explained the tremendous backlog , which 

20 ; gave the facts as to how many requests were ahead of hers , 

21 which explained in very, very brief format that the Bureau Was 

22 delayed because of its having to respond by court order to 

23 several large historical type requests ; i ,e . , the Miracle case 

'I ' 5 

24 which is the Rosenberg files and the Weinstein case , Which I 

25; involved the Rosenberg files and his files, also . That ’ I 
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occurred on January 15. 

I believe at some time after that, Mr, Monaghan was 


4 

in telephone conversation with Quinlan Shea, who is the Chief 
of this F.O.I. Appeals Unit in the Justice Department, and at 
that time Mr. Monaghan represented- to Hr. Shea that there were 
some urgent reasons why Mrs. Exner’s reques-t-lshould be given 
priority treatment, to which Mr. Shea responded that a written 
letter to -that effect would have to be sent to. his office. In 
the letter which Mr. Monaghan sent, he gave two reasons for 
giving Mrs. Exner priority treatment. 

The first reason was that there had been threats 
made on her life and that plaintiff felt that only when she 
received the information that v/as in the FBI files .aboxit 
herself could she feel safe. -I’m not sure what the connection 
there was, but secondly, that she felt that the information in 
the Bureau’s files would have great historical significance, 

• and for that reason, she should be given special -treatment, 

■ l-!r. Shea responded by letter to Mr. Monaghan that 
he was referring to Mr. Monaghan's letter to Deputy A-ttorney 
General Tyler for his consideration and his determination and 
that Mr. Shea did not himself, as Chief of the Unit, feel that 
these circumstances were of sufficient urgency to give the 
preferential treatment which the plaintiff was seeking. 

Subsequently, a letter was sent by the Deputy 
Attorney General Tyler — I believe — let me check. I know 
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she received another letter, and I'm just not sure v/hether it 
came from Mr. Tyler or' — 

MRo LEONARD; From Shea? 

MRS, ZUSMAN: No, I just mentioned the one from Mr. 

Shea, I am talking about the letter — she received another 
letter, I believe, after that. . Let's see. Shea's letter was 
February the 5th. Yes, the next one was the February 19 
letter from Director Kelley, which stated, to assure fair and 
impartial treatment of .all requests made under the Freedom of 
Information and Privacy Acts, the FBI handled such requests in 
chronological' order based on date received. The statutes in 
question do not permit one individual's request for his or 
her file to be given priority over another's. Indeed, 

i 

equitable treatment of all requesters is the very basis for 
not attempting to establish such priorities, but instead, of 
haindling each in chronological order. ' . 

Now, I can xinderstand that from the plaintiff's 
point of view, there has been a feeling, as I gather from 
your remark and from the remarks of private counsel who . I 
spoke with before the hearing, that plaintiff has been kept 
in the dark. I would like to say that it is my understanding 
that as much information could be given her as was available 
based on the fact, that because Her request was not taken out 
of turn, no search has been made yet as to the number of 
documents, responsive to her request because the Department of 
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Justice feels very strongly as a matter of principle that if 
we were to find the circumstances which Mrs. Exner has put 
forward, entitling her to special consideration, then my 
goodness gracious, we have thousands of other requesters who 
also have very special reasons for having their requests taken 
out of turn. 

So, to be very truthful, and with all the facts 
before you right now, I cannot say whether there are 50 pages 
of documents responsive to Mrs. Exner ’s request or whether 
there are 2,000 pages of documents responsive to Mrs. Exner 's 
request, and I’m sorry that the correspondence between the 
Department of Justice and the FBI and the plaintiff has not 
given Mrs. Exner any additional information. This is the very 
best that we could do. ' • ’ 

I would like to say this, that my defendant, the 


16 I Federal Bureau of Investigation, is not unaware of the 


17 

18 

19 

20 
21 
22 

23 

24 


problems. It is not unaware of the fact that it’s very 
difficult for the requesters to understand why they have to 
endure these long, long vzaits, and it’s just a very unfqrtunat 
situation.' 

THE COURT: Have you ever heard of the Speedy Trial Act? 

MRS. ZUSMAN; Yes, I have. 

THE COURT: All right. 

MRS. ZUSMAN: I think, though, that .the answer to the 

situation here is in the Freedom of Information Act, and I 


25 





would address your Honor’s attention to Subsection (a) (6) (C) / 
in which Congress has provided that when there are exceptional 
circumstances and where the Agency has demonstrated that it is 
responding to plaintiff's request with due diligence, that thej 
Coiirt is empowered to retain jurisdiction and to issue a stay 
of proceedings until there has been a determination at the 
administrative agency level . 

I would like to point out that because the Act is 
very complicated, because there have been changes made in it 
by the recent amendments, that addressing oneself to a parti- 
culajT request can be a veiry involved and very complicated job. 
Under the principle of execution of administrative remedy, 
which has been wrongly established in the court, and has been 
upheld in several Freedom of Information Act cases, which I 
have cited in my brief, including Jaffess v. Secretary of HEW , 
Tuchinsky v. Selective Service , the Center for National Policy 
Review and so forth, that Freedom of Information Act is a 
special problem, but it doesn't mean that established principl 
have to fall by the wayside . 

As a matter of fact, in Deputy Attorney General 
Tyle^??*s letter to Congress,' he points out that one of the ■ 
reasons that the Depar-tment is so slow in responding to these 
requests is that a very careful review is made at the 
I Appellate administrative level. He states — and this is 
i stated in his Affidavit — that in over 50 percent of the 
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denials/ the Appellate Administrative Unit has either issued 

* t 

a reversal or a siibstantial modification of the original 
Agency decision; and I think this is clearly a situation where 
the expertise of the Agency and judicial economy does require 
that the Agency be peinnitted to complete its review. 

On behalf of my client, I would like to say that 
the Bureau would 'be more than happy to keep both the Court and 
the plaintiff informed at regular intervals. However, of the j 
progress that is being made, they anticipate, that they will 
reach Mrs. Exner's request in approximately four months. That 
is a rough estimate based on their previous processing exper- 
ience. It is very likely that that might be accelerated. 


^3 depending on how small or large the requests are that are 
handled before hers. • • ’ ' 

15 On the other hand, if we are hit by another court 

16 order by a judge sitting in another part of the country, and 

17 we have to drop everything, then it might be a considerably 

18 longer length of time. That, in effect, is, I suppose, a 

19 floodgate situation which is facing the Agency now and the 

20 Department; that there have been just a very few decisions so 

21 far which have asked for accelerated processing. Those have 

22 I had disastrous effects — which are outlined in the Affidavit,] 

23 I and I wouldn’t go into them here — ' in terms of reallocating 

24 personnel, resources.:. 

25 I Because of the fact that there are so many requesters 
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v;ho are having to wait in line, all of whom theoretically 
could be filed in lav;suits, tliat eventually we would have a 

T 

situation — ’.if the Judge gave plaintiff relief in this' 
particular situation — v/e would have a circumstance where 
there would be courts all over the country and where the only 
processing that would be going on would be going on under 
court order, and -I appeal to the Court quite fervently that 
although this is a very bad situation — and I hope that 
Congress — I am sure that they are already considering what 
can be done to ameliorate it — that the answer is not for the 
Court to become involved at this point. • Thank you. 

THE COURT: Mr, Leonard? 

MR. LEONARD: Your Honor, there is a Yiddish term which 


I have heard before, and I am not sure of the spelling — 
chutzpah, and there' is no translation in the English language 
that I know of. The only example I can think of . is the child 
who killed his parents and comes before the court and pleads 
for mercy because he is an orphan . 

I think what the Government is doing today is an 
example of that. Mrs. Zusmah did not have the benefit of 
being here for the March 15 hearing. I hoped to have a 
transcript for the Court of that hearing today; I have not 
gotten it from the reporter yet. ' - ■ • . 

What the Government has done — even though this 
Court issued an order on March 15 stating that the defendant 



was supposed to go through its records, answer the oomplaint, 

- ^ W 

and submit an inventory to us by April 12 — it has done 
nothing ; it .hasn ’ t looked for the record and hasn ' t done any- 
thing with the record. 

It comes before you now, and the Government says we 
are very busy? we have all these things pending, and we just 
haven't had a chance to get to it. Other judges have made 
orders asking us to look for records, and that has been keepiiic 
us busy. We followed ■ their orders; we haven't followed your 
Honor's Order? we just ignored it, and we come in on the last 
day — on April 12 — and v/e ask for an order to give us four 
more months in time. ' . 

Although Mrs. Exner has claimed physical .danger, we 
don't believe it? we don't think there is anything to that, ari 
even though the court thought there might be something to that, 
in our own widdom-and as judge and jury, we, the -Government, 
have ignored her req[uest, have ignored her plea of. physical 
danger. We are not going to expedite? we are going to do it 
in. line with everything else. 

However, we have a statute that says you don't have 
a right .to deem the request denied, which the Government did i 
the first level, the appellate level, and that is, to file a 
lawsuit. 

Mrs. Exner is not like everyone . else who has filed 
a previous request to see their FBI file. . Mr. Shea, in his 
letter to Mr. Monaghan on February 5, admitted that many of 
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his requests are frivolous, xf someone needs their record, 

they have a way to proceed; they can proceed by filing an 
. 

action in an appropriate District Court. Mrs. Exner has done 

that. The Government ignores that; V7e don’t care if she’s 

filed an action or not, if there’s an order from the Court or 

not. We are just going to keep her in line with everyone else. 

This matter has been argued on March 15 . We 

pointed out the rights for expedition; the Court agreed with 

us. We submitted an order that followed the Court’s ruling, 

citing Vaughn v. Rosen , and the procedures intimated there, 

and the Government comes back today and says we have done 

nothing; we have not searched for one record. This- is even 

• • • 

more blatant because the FBI turned these records over, we 
believe, to a' Senate .Committee- We don’t know what those 
records look like,, but there is certainly substantial evidence 
to that effect. ' ' 

This file has already been located, we believe.. 

It’s been processed; it’s been turned over. All the Govern- 
ment has to do is to look at it; they haven’t taken the steps 
to do that yet. They spend more time and money sending Mrs. 
Zusman out here vzith no knowledge of what went on March 15 
than it would have taken either time wise or expense wise 
to go through that file and comply with the Court’s Order. 

I am just amased that the Government can stand j 

before this Court, knowing that it’s willfully disobeyed this 
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Court Order, and ask for four more months time and state that 

2 there is no reason to expedite. I think this matter has been 

3 argued. It has been decided; there is no reason for delay 

^ no^'7. I think the Court should sign the Order we have submitted 

5 which I think does accurately reflect the Court ' s Order of 

6 March 15, and this Court should' proceed in that regard. 

‘ MRS. ZUSMAN: May I have a rebuttal? 

THE COURT: If you can make it brief; you said ten 

9 minutes before. ... 

iO 14 ;^^ LEONARD: I have one brief r.eport.- The Government 

played a litt.le game with us at the last hearing. They didn't 

'^2 ans\« 7 er the Freedom of Information Act in 30 days . The Privacy 

% 

Act requires 60 days, and they took the SO-’day period of time. 

14 I would like to point out to the Court that the Government's 

15 response does not .comply with the .Freedom of Information Act, 

16 and there is no simi.lar section in the Privacy Act. Moreover, 
17. under the Freedom of Information Act section, which is 5 U.S.C 

18 552 (a) (6)' XC) , it provides that a stay can be issued by the 

19 Court if the Government complies with two requirements. One 

20 ■ is that they can show exceptional circumstances exist, and two 


21 I is that — and I quote — " . 


the agency is exercising due 


22 diligence in responding, to the request, ..." 

23 Number one, the Government has not shown exceptional 

24 circumstances. The only showing by the Government today is 

25 the same showing that they make on every single Freedom of 
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Information Act of Privacy Act request — they are bogged down 
I am sorry they are bogged down. This is an exceptional case. 
They have showed no circumstances as to why they can't 
respond. 
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Number two, they shoxv^ no due diligence in respondin 
to the request. They have admitted they haven’t done that. 
They haven't attempted to respond to the request. They 
haven't started searching; they haven’t started inventorying; 
they haven't started anything. They have not complied with 
the section under the Freedom of Information Act. There is 
no similar section in the Privacy Act. They have ho right to 
this relief. Thank you. ' ■ ' . ' 

THE COURT: All right.' 

MRS.' ZUSi4AN: There are two points I make inquiry to as 

to the previous hearing. It was my understanding that there 
has been no sxibstantiation of the plaintiff's claim that her 
life has been threatened, so at this point in time I would 
like to say that that basis for her request for preferential 
■■ treatment as far as we are concerned remains somewhat up in 
the air. 


tr 


Secondly, I have a question about the counsel’s 
terminology that the Government has willfully disobeyed the 
Court's Order. Now, perhaps, the Court can correct me on this; 

I have had several conversations with Mr. Neece. 

THE COURT: Where is Mr. Neece? Why isn't he here today? 


MRS. ZUSMAN; I believe he has another matter, your 
Honor, also, but it was my understanding that the Order of 
the Court had not been filed yet. I have asked for a copy of 
±t, and I had understood that what had happened was that your 
Honor had made an order at the previous hearing but then, due 
to whatever circximstances happened afterward, a decision was 
made that the Government v/ould be allowed to oppose the order 
at this hearing, and that is v/hy I*"m here. I was not under 
the impression that we -were in disobeyance of an order that 
had been entered. '• ■ • . 

THE COURT: All right. Let me. ask you this: Where are 

you ■ 

MRS. ZUSMAN: I am a member of the California Bar. I 

came from Washington,- D.C. ' 

. THE COURT: -You are working in Washington for the 

Department of Justice? ... 

MRS. ZUSMAN: Yes. ' • 

THE COURT: When did you come out to San Diego? 

MRS. ZUSMAN: . Yesterday. .. . . 

THE COURT: So, you used yesterday in transportation. 

When are you going back? ' ‘ 

MRS. ZUSMAN: This afternoon. 

THE COURT: I see. So, that is two days you’ve used on 
this matter. Well, let me say this. I tliink it was very 
clear, of course, that you were’ not here at the time of the 
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this is proper treatment on the part of the Government- I 
realize you do have problems, and that the vol’ome of these 
requests is greater than had been perhaps anticipated. The 

courts have problems, too. 

I mentioned the Speedy Trial Act earlier by whi^-h 

Congress has imposed on the courts the duty of processing 
criminal cases expeditiously’, and Congress doesn’t care hov7 we 
do it. They just say do it, and we are doing it; and I think 
it’s. up to the Government to process these requests with some 

reasonable expedition. • . 

I think that when v;e have a hearing in a.cotirt, and 

the Court makes an order then we get a new team' in here 
a new lawyer appears; Mr. Neece isn’t even here — I just find 
it very difficult to accept the Government’s position, and I 
thixik that. the Government is not dealing either expeditiously 
or fairly in this situation. And so I will 

MRS. ZUSMAN: Your Honor — • _ 

THE COURT: I will grant the Government a further stay 

because apparently you are in a situation where you don t have 
the file in your hand. I'll grant an additional 15 days for 
the Government to comply with the Court's Order. My clerk has 
just handed me a note saying that the Order was filed on 
Friday. That's probably true, but it was made substantially 
in detail on March 15, and lit:. Neece was aware of it, and I’m 
sure that he informed the Government. 



MRS. ZUSMAK: Weil, he has — I tried to explain — he 

led me to believe — and I am sure that this is hi.s under- 
standing. I do not think that I am misstating what his 
understanding was, which was that the purpose of this hearing 
would be in order to allow further argument on this oppositior 
to the proposed order. Thank you very much, your Honor. 

THE COURT: If the Government had used part of the 

effort — just a small part of the effort — in time that has 
been required for you to come out here, for you to prepare 
these papers — and it is a rather thick bunch of papers that 
have been prepared — to take a look at the file and to try 
to do what the Court requested, this thing could already have 
been taken care of. 

Now, I think it is rather obvious to me that the 
FBI just doesn't want to .give this file out, and I don't thin> 
that they're being forthright in coming in and saying, well, 
we don't have enough money to process this; v;e don't have 
enough personnel to process it; we just haven't gotten around 
to it. I just don't think that that is a reasonable response 
to the Court ' s Order back on March 15 . 

MRS. ZUSMAN: I don't want to offend the Court in any 

way. I would like to say .this: it's my privilege to work 

for the Justice Department in Washington. It's my privilege 
to work with individuals who work for the Federal Government 
across the b^der. ■ ■ ; 

tXt 







m t*.) ^ 1 > 

THE COURT: Are you telling me that nobody has looked at 

this- file in connection with any of these proceedings? 

MRS. ZUSMAN ; That is v/hat I was told. 

THE COURT: Who told you that? 

MRS; ZUSMAN: .1 asked directly the individual attorney, 

who is the FBI person at the FBI assigned to this case. 

THE COURT: What is his name? 

2®S.' ZUSMAN: Mr. Maschella- ' ' - 

THE COURT: And ng one in the FBI ever looked at this 

file in the Justice Division? 

MRS. ZUSMAN: The Federal Bureau of Investigation, as 

you know, is a separate subagency. ?7hen I asked if bheyiHad 
any .idea what. the scoop was in response to this request, I 
was told that as a matter of principle, the file has not been 
looked at. Now, obviously, you have your own idea of what 
the situation is, and I'm very sorry that this is^ what you 
have concluded. Thank you. • 

~~o0o — 
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FBI Headquarters to a Freedom of Information Section devoted 
solely to processing FOIPA requests, including 23 la'/f-trained 
agents; that the FBI had received 13^875 FOIPA requests in 
1975; and that all request s^rere being processed in chrono- 
logical order vrith the excepti'on of several cases in vjhich 

courts had ordered e3?pedited urocessing of requests -(Haniga-n 

5/ 

Affidavit, paras. 10,11), He estimated that processing • 
of Mrs. Exner’s request would begin in approximately four 
months (Affidavit, para. 15). 

Quinlan Shea, Chief of the Freedom of Information and 
Privacy Unit, Office of the Deputy Attorney General, testi- 
fied by affidavit that his Unit, which is devoted almost 
exclusively to the handling of administrative appeals, has 
eleven full-time attorneys assigned to the job. The Unit 
received over one thousand appeals in 1975 , as compared to 
■ one hundred appeals received by the Department of Justice 
in 197^. Mrs. Exner’s request has been assigned the nxmber 


5/ Agent Hanigan stated that the court-expedited cases 
required a substantial re -allocation of personnel from 
the- processing of other requests. For examnle, the 
Rosenbu rg case (Meeropol v, Levi, D. D.C. Civil Action- 
HO. 75-IT21) absorbed' aoout one half of the FOIPA Unit’s 
personnel during the several months when the trial papers 
were processed pursuant to court-imposed deadlines." The 

( Weinstein v. Levi, D. D.C. Civil Action 
HO. k:2YO-Y2 similarly required a disproportionate alloca- 
tion of personnel to a single case. ' The same is true of 
a voluminous case presently being processed under orders 
• of a district court in Wisconsin (Fellner v. u. S. Depart- 
ment of Justic e, W.D. X^isc. Civil Action No. 75-C-'430l V '" 
XAffidavit, para 12). • u ;; 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 




Civil Action Number 
~7F^8‘9~ST5 


JUDITH KATHERINE EXNER, 

Plaintiff 

V. 

FEDERAL BUREAU OF INVESTIGATION, et al. 

Defendants 

AFFIDAVIT 

I, Marvin Lewis, being duly sworn, depose and 
say as follows: 

(1) I am a Special Agent of the Federa.1 Bureau 

of Investigation (FBI) , assigned in a supe§V.isor;^capacity 

to the Freedom of Infbrmation - Privacy AcJts (FC&PA) Branch 

r j 

of the FBI, Washington, D. C. T ■ 

■ if* ' 23 

(2) Pursuant to the Court's Ofder -ofojAugust 1, 

• • £“ 

1977, I have prepared documents responsive to plaintiff's 
FOIPA request for the Court's ii ^ / ^mera inspection. These 
/ / / / 

/ / / / 

/ / / / 



:mw 


he 

hi 






have been previously described in Exhibit A to Second Affidavit 
of Michael L. Hanigan, dated June 9, 1976 (hereinafter 
Second Hanigan Affidavit) . 

(3) As explained in the Second Hanigan Affidavit, 
documents containing information identifiable with the plaintiff 
were scattered through volumes of materials -concerning the 
investigation of others. The full doc\iment in which plaintiff's 
name appears is being submitted. The camera documents have 
been assembled on "file backs" and in the order described in 
the Second Hanigan Affidavit. An index sheet has been attached 
to each package, and each package is lettered sequentially. 

This sheet also sets forth the page number in the Exhibit to the 
Second Hanigan Affidavit where the document has been previously 
described and the pages in the document which are pertinent 

to plaintiff's request. 

(4) Plaintiff's counsel has been advised that 

additional administrative material previously withheld would now 
be ^released pursuant to a change^ in Department of Justice' policy 
regarding instances in which the exemption allowed by Title 5, 
United States Code, Section 552 (b) (2) is asserted. Routing 

blocks and routing stamps have been released pursuant to this 
change. File numbers previously withheld only for convenience 
of processing have also been released. Exemption (b) (2) , in 
conjunction with (b) (7) (D) , will continue to be asserted to 
withhold informant symbol numbers:. These numbers represent the 
internal FBI practice utilized to protect the identity of 

/ / / / 

/ / / / 


sources from unauthorized disclosure. They play an integral 
part in affording maximum security to FBI informants. Release 
would cause a breakdown in the security system and could assist 
in the actual identity of the sources. 

(5) A close review of all documents in preparation 
for this camera review has revealed several instances where 
plaintiff ' s name appears on a page of a document which was 
heretofore not considered for release. This oversight was due, 
in most instances, to the fact that the initial processing of 
these documents had overlooked an index at the very end of 
several FBI reports and had instead relied only on the table of 
contents at the beginning of these reports as the guide in 
locating the specific pages within the document which contained 
information pertaining to the plaintiff. These additional 
references to the plaintiff have now been processed pursuant to 
the Freedom of Information Act (FOIA) . Several additional 
"administrative" or "cover pages" and synopses of FBI reports 
which contain a reference to or ^aention of the plaintiff's name 
have also been processed for release. In one instance, a docu- 
ment was withheld which contained substantially the same 
information as another which was released in part. The former 
has now been released to plaintiff consistent with the release 
of the latter. 

(6) The aforementioned changes and corrections set 
forth in paragraphs four and five, supra . , are included in 
the documents available to the Court for ^ camera inspection 
and have been transmitted to the plaintiff on August 10, 1977. 
(A copy of this letter is attached hereto and made a part 


• • 



hereof as Exhibit A.) 

(7) Those portions of the documents for which no 
exemption is claimed have been marked through with a yellow 
highlighter - This is the material which has now been released 
pursuant to plaintiff’s POIPA request, administrative appeal and 
the current ^ camera review. Exemptions allowed by the FOIA 
have been noted in the margin. The notation "OSR," indicates 
that the paragraph is "outside the scope" of plaintiff's 
request and appears only on those pages listed on the index 
sheet . 


. y^- 

MARGIN LEVJiS 


Special Agent 

Federal Bureau of Investigation 
Washington, D. C. 


Subscribed and Sworn to before me this 
^ 1977. 


/ ^ day of 


I 1 


\ 

My commission expires 





Notary Public 


Jj , 



Richard C. Leonard ^ Esq. 

Suite 1200 

433 North Caiaden Drive 
Beverly Califosmia 9O210 

Dear Mr. Leonards - - 


August 10 r 1977 



Reference is made to the Freedom of Information- 
Pxivacy Acts request of your client# Judith Campbell Exner# 
and subsequent litigation. 


Please be advised that an examination of the 
documents within our central records la preparation for . 

the court ordered in camera review has revealed several ^ 

instances where yovir client’ s name appears on a page of a - • . 

docvment which was heretofore not considered for release. 

This oversight was due# in most instances# to the fact that 
the initial processing of these documents had overlooked an ^ 

index at the very end of several FBI reports and had instead . 
relied only on the table of contents at the beginning of 
these reports as the. guide in locating the specific pages within 
the document which contained in forma bxon pertaining to your 
client. These additional references to her name have now been -• v 
processed pursxiant to the Freedom, of Information Act {F0IA> . • ■ 

Several additional administrative” or "cover pages" and s^opses 
of FBI reports which contain a reference to or mention of her 
name# have also been processed for release. In one instance# a 
document was withheld which contained substantially the same 
information as another doc^Iment ’ previously released. The former 
^ is now being released consistent with the release of , the latter. 


In conversation with Ms. Lynne K. Susman of the . c-x r- 
" Department of Justice, you expressed the desire of your ; 

client to have FBI records relative to Ms. Exner reprocessed . - 
for the release of any administrative material no longer ^ . 

exempt under Title 5# United States Code# Section 552^ (b) (2). 
Those records consisting of 29 pages containing excisions wherein 
exemption (b) (2) was cited have now been reprocessed and are 
enclosed. - 
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. S^THERN DISTRICT OF CALIPOeS^A 

JUDITH KATHERINE ftsiER, ) ^ 

) 76-89-J 
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76-89-S 


FEDERAL BUREAU OF INVESTIGATION, ) 


CERTIFICATE OF SERVICE 
BY MAIL 


Defendant. 


STATE OF CALIFORNIA ) 

> ss«. _ . 

COUNTY OF SAN' DIEGO ) 

■ IT IS HEREBY CERTIFIED that: 

I, Elayne Caddy r. am a citizen of the United States 

over the age of. eighteen years and a resident of San Diego County 
California my business address is 940 Front Street , San Diego, 
California; I am not a party to the above-entitled action; and 

On August 12, 1977 , I deposited in the United States 

mail at San Diego, California, in the above-entitled action, in 

an envelope bearing the requisite postage-, a copy of 

AFFIDAVIT (of Marvin Lewis) 


addressed to Richard C. 

Leonard, Esq., 433 North Camden Drive, 

> 

Suite 1200, Beverly 

Hills, CA 90210 
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TERRY J. KNOEPP 
United States Attorney 


CHARLES H. DICK, JR. 

Assistant United States Attorney 

United States Courthouse 
940 Front Street, Room 5-N-19 
San Diego, California 92189 
Telephone: 895-5610 

Attorneys for Defendants. 
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clerk, U.5-. URIiRiCT COURT 
SOUTHERN DISTRICT Of CALIFORNIA 
_JY DEPUTY 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 


JUDITH KATHERINE EXNER, 

Plaintiff, 


FEDERAL BUREAU OF 
INVESTIGATION, et al. 

Defendants . 


CIVIL ACTION NO. 76-89-SA 


DEFENDANTS' REPLY BRIEF 


Plaintiff filed this suit under the Freedom of 
Information Act (FOIA) , 5 U.S.C. 552 and the Privacy Act, 

5 U.S.C. 552a, seeking access to records maintained by 
the Federal Bureau of Investigation. After defendants’ 
motions to stay judicial proceedings pending completion 
of agency review of the documents were denied, the 
documents were processed and released to plaintiff except 
for portions of documents withheld to protect the privacy 
of third parties and confidential inf^ ^ati o^ ^s^osure 

of which would reveal a confidential source, pursuant to 
5 U.S.C. 552(b)(7)(C) and (7) (D) . Defendants 




under 5 U.S.C. 552 (b)(7)(F) information from ' 

which would endanger the life or physical safety of — 

{ enfon^T^ela^personnel. Material from ^ documents^^^gp^ 
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withheld as agency deliberative material protected by 
5 U.S.C. 552(b)(5). Deletions were made on the basis of 
5 U.S.C. 552(b)(2). Due to a recent determination by the 
Deputy Attorney General, that this exemption should no 
longer be invoked to withhold administrative or routine 
markings, and other such material, the doctiments which 
contain deletions made on this basis are currently being re- 
processed to eliminate the deletions and therefore to disclose 
additional material. 

Defendants moved to dismiss, or in the alternative, for 
summary judgment and respectfully referred the Court to the 
Second Affidavit of Michael L. Hanigan and the memorandum in 
support of the motion. Plaintiff opposed defendants* motion 
and requested m camera inspection of FBI docioments. Defendants 
now reply to plaintiff's papers and rely on the affidavit 
and memorandum earlier filed as well as the affidavit of 
Gordon G. McNeill, Special Agent of the Federal Bureau of 
Investigation, dated July 13, 1977. 

Defendants* motion should be granted for the reasons 
set forth in their prior memorandum since the contentions 
set forth in plaintiff's papers do not detract from or rebut 
the showing made by defendants that the defense motion 
should be granted. Defendants have shown that the material 
at issue has been properly withheld under the Freedom of 
Information Act and the Privacy Act. 

DISCUSSION 

The Court is wholly justified in granting defendants' 
motion on the basis of the record now before it. In addition 
to the affidavits earlier filed, ^efendants have recently 
filed the McNeill affidavit. Mr. /McNeill, a Supervisor in 
the Organized Crime Section of the Federal Bureau of 
Investigation, is assigned to the unit dealing with 
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organized crime in the Western United States. McNeill 
re- iterates Special Agent Hanigan’s statement that nearly 
all the documents containing information concerning plain- 
tiff were obtained from an anti-racketeering investigation 
of John Roselli. McNeill further states that other references 
to plaintiff were located in files dealing with the broad 
subject matter of the FBI's Criminal Intelligence Program 
as it relates to certain FBI Field Offices in California 
and that plaintiff's name appears in but a small portion 
of these files. These documents are replete with infor- 
mation pertaining to other individuals gathered by high 
level organized crime informants. Dissimination of the 
information received from these informants could place 
their lives and physical well-being in jeopardy as well 
as that of their families. (McNeill Affidavit, page 2). 

Furthermore, disclosure of these identities could 
severely hinder the FBI's ability to continue to receive 
high quality information in this complex area of investiga- 
tion. These investigations consume years of effort to 
develop and premature disclosure of some of these sources 
could affect investigations in progress and compromise the 
future effectiveness of the sources in gathering quality 
information in the Organized Crime area. (McNeill Affidavit, 
pages 2 and 3) . 

The legislative history of the 1974 Amendments to the 
Freedom of Information Act makes it clear that while in 
camera inspection is an option available to the Court in 
Freedom of Information Act cases, it should be used 
s paringly and only because of a critical gap in the public 
record presently before the Court. 

Before the Court orders camera inspection the "govern- 
ment should be given the opportunity to establish by means of 
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testimony or detailed affidavits that the documents are clearly 
exempt from disclosure." H.R. Rep. No. 93-1380, Conference 
Rep. 93d Cong., 2s Sess. 9 (1974); S. Rep. No. 93-854, 

93d Cong., Id Sess. 15 )1974). This legislative statement 
was relied on once again in the recent decision of the 
Court of Appeals for the District of Columbia, Weissman 
V. CIA, No. 76-1566 (D.C. Cir. , January 6, 1977; April 4, 

1977) (slip opinion attached). In that opinion the Court 
noted: 

"We adopted this view in Vaughn v. Rosen , 
which specified that xvhere the public 
record is sufficient to permit a legal 
ruling , the inquiry need go no further , 

157 U.S. App. D.C. 340, 484 R.2d 820, 

824 (1973) . . . 

The reluctance of Congress and the courts 
to require in camera inspection is well 
founded. Ita camera inspections are bur- 
densome and are conducted without the 
benefit of an adversary proceeding. 

Vaughn , supra , at 824. A_ denial of con- 
frontation creates suspicions of unfairness 
and is inconsistent with our traditions." 

(Weissman , supra , pp. 10-11) 

The importance of endorsing this approach to in camera 
was underscored by the Court s appreciation of the 
true intent of Congress in this regard as well as by prac- 
tical realities. As the Court so wisely stated it: 

"In every FOIA case, there exists the 
possibility the Government affidavits 
claiming exemptions will be untruthful. 

Likewise, in every FOIA case, it is 
possible that some bits of non- exempt 
material may be found among exempt 
material, even after a thorough agency 
evaluation. . . . 

If, as appellant argues, these possibilities 
are enough automatically to trigger an 
camera investigation, one will be required 
in every FOIA case. TOis is clea:rly not 
what Congress intended, noi*' what this 
Court has' found to be neccessary . (Emphas is 

added. ) ' 

(Weissman,' supra , p. 11.) 1/ 


Y7 See Ftn. 11 of Weissman opinion attached. 


- 4 - 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


In a recent decision involving claims by the 

Department of HEX^ that inter-agency memoranda were exempted 

documents under 5 U.S.C. §552(b)(5) the Court rejected 

plaintiff’s urging that in camera inspection was required 

on the presumption that "Courts are to be trusted to be 

impartial and that a third-party review by a Court is 

more comforting than review by representatives of the 

agency resisting disclosure." Morton-Norwich Products , 

Inc. V. Mathews , 415 F. Supp. 78, 82 (D. D.C. 1976). 

The Court characterized this attitude as "superficially 

enticing if one overlooks the experience of history 

that indicates how arbitrary judges as well as others 

in authority become if they conduct their business in 

secrecy." Ibid . The Court upheld the integrity of the 

administrative process thusly: 

"First, if the Government wished 
wrongfully to withhold, it need not 
have ever indicated that the dociiments 
existed in the first place. Second, 
sanctions now exist under the amended 
act against those who improperly con- 
ceal, 5 U.S.C. §552(a)C4)(f). The 
FDA processes thousands of Freedom 
of Information Act requests a year. 

It has a specialized staff which 
proceeds with legal advice. The U.S. 

Attorney in contested cases reviews 
that advice. There is nothing in 
this case to suggest that the agency 
has not been forthright or responsive. 

The Freedom of Information Act must 
proceed in an atmosphere of confidence 
in government. If the agency cannot 
be trusted, the Act will never work. 

It is a profound mistake to transfer 
administrative responsibility to judges 
on the theory that persons employed 
by the Executive Branch ere not honest 
or lack judgment. The effort to do^ 
this through the iu camera process is 
misplaced." (Moftbri-Norwiqh , supra , 
pp. 82-83.) 

The necessity for the Court to give credence to the 
representations of government agency officials is well 
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established. In another recent opinion, the U.S. District 

Court for the District of Col-umbia refused plaintiff’s plea 

for m camera review of Federal Trade Commission internal 

documents under 5 U.S.C. §552(b)(5). Bristol-Myers v. FTC , 

Civil Action No. 76-1364 (D.C. December 28, 1976) (Slip 

opinion attached) . Even as to the possibility of identifying 

non-exempt segregable material, the Court stated: 

"In view of the evident substantial 
and good faith compliance with the r 

requirements of the law insofar as 
the other disputed documents are 
concerned, the Court will take the 
Commission at its word and not re- 
quire m camera inspection." Ibid . 

(See also Wellford v. Hardin, 330 
F. Supp. 915 (D. Md. 1971) . 

Because of the sensitivity of these files as part 
of the Government's investigation of organized crime 
activities, their protection is especially important. 
Plaintiff's claim that defendants' withholding is unjustified 
because segments of some of the eighty-six documents released 
partially to the plaintiff have not been released, ignore the 
description defendants have made of the files where plaintiff's 
name appears. It is clear from the record that plaintiff's 
name merely appears peripherally in files largely unrelated 
to her, i. e . , files dealing with other individuals and 
activities in which she was not involved. Wherever her name 
appears, the material has been processed as responsive to 
the request for information about herself. However, where 
the material reveals the names of other individuals, other 
than Roselli and Sam Giancana, it has been withheld to 
protect the third party's identity. Inhere the material 
reveals a confidential source or confidential information 
furnished only by a confidential source, or would cause 
damage to law enforcement personnel, it has been withheld. 

The statute amply supports the Government's withholding of 
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TERRY J. KNOEPP 
United States Attorney 
CHARLES H. DICK, JR. 
Assistant U.S. Attorney 
United States Courthouse 
940 Front Street, Rm. 5-N-19 
San Diego, California 92189 
Telephone: (714) 293-5662 

Attorneys for Defendants 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 


(P 

JUDITH KATHERINE EXNER, 


Plaintiff 

V. 


) 

) 

) ^v-U — ^ gt±Qn Number 
) 76-89-S 

) 


FEDERAL BUREAU OF INVESTIGATION, ) 

) 

Defendant ) 

AFFIDAVIT 

1/ Gordon G. McNeill, being duly sworn, hereby 
depose and say as follows: 

I have been a Special Agent (SA) of the Federal 
Bureau of Investigation (FBI) for approximately eleven years, 
and for the past eight years have been involved in 
investigations in^the organized crime field.—, I am current! 


era.-., x am currently 


assigned to FBI Headquarters (FBIHQ) , at Washington, D. c/, 

as a Supervisor />in_ the Organized 

I Si • 'll 

/ / / / 






# * 

that .Unit dealing with organized crime in the Western United 
States, I am thoroughly familiar with the FBI's efforts in this 

» . ^ ^ i 

regard including our use of informants, the necessity of main.- 
taining their ’ identities secret and repercussions which could. '• 
ensue from disclosure of their identities, even inadvertent. 

As stated in the Affidavit of Special Agent Michael L. 
Hanigan, dated June 9, 1976, at page six, paragraph seven, 

"nearly all the documents containing information concerning 
plaintiff were obtained from an anti -racketeering investigation 
of John Roselli." Other references to plaintiff were located in 
files dealing with the broad subject matter of the FBI's criminal 
intelligence program as it relates to certain FBI Field Offices 
in California. As previously stated in the Hanigan Affidavit, 
plaintiff's name appears in a small portion of these documents. 
These documents are replete with information pertaining to other 
individuals gathered by high level organized crime informants. 
Dissemination of the information received from these informants 
could, in my opinion, place their lives and physical well-being 
in jeopardy as well as that of their families. Furthermore, 
disclosure of their identities could severely hinder this 
Bureau's ability to continue to receive high quality information 
in this complex area of investigation. These investigations 
consume years of effort to develop and premature disclosure of 
some of these sources could affect investigations in progress 


# * 

and compromise the future effectiveness of the sources in 
gathering quality information in the organized crime area. 



C S pecial Agent 

Federal Bureau of Investigation 
Washington, D. C. 
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SOUTHERN DISTRICT OF C 


JUDITH KATHERINE EXNER, j 

Plaintiff, j 

V. ) 

) 

FEDERAL BUREAU OF INVESTIGATION ) 

) 


Defendant. 


) 




ORNIA 


No, 


76-89-S 


CERTIFICATE OF SERVICE 


BY MAIL 


STATE OF CALIFORNIA ) 

)- SSi 

COUNTY OF SAN DIEGO } ' . 

IT IS HEREBY CERTIFIED that: 

I, Nancy Amans / s- citizen of the United States 

over the age- of eighteen years and a resident of San Diego County, 
California; my business address is' 940 Front Street, San Diego, 
California; I am not a party to the above-entitled action; and 

■ On July 19, 1977 r- I deposited' in the United States 

mail at. San Diego, California , in the above-entitled action, in 

an envelope bearing the requisite postage,, a copy of 

• - AFFIDAVIT 


addressed to Richard C, Leonard, Esq., 433 North Camden Drive, 
Suite 1200, Beverly Hills, California 90210 

the last known address , at which place there is delivery service 
of mail from the United States Postal Service. 

I declare under penalty of perjury that the foregoing is 
true and correct. 

Executed on this 19th day of July , 19 77 . 
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legal issues in this case ( i,e . , \vhether the defendants' action in 
withholding records from plaintiff under provisions of 5 U.S.C. 

§552 (h) and 5 U.S.C. §552 (a) is authorized), can be resolved 
effectively and most expeditiously by the filing of dispositive 
pretrial motions. Counsel regret that they have been unable to 
prepare motion papers earlier but due to the urgent nature of other 
matters in litigation which both attorneys are handling and the ; 
fact that both counsel have had to travel continu 9 \;isly during 
recent months, this delay has been unavoidabl'S Counsel also wish 
to bring to the court' s attention the continuing efforts by both 
sides over the past months to narrow the issue before the court 
through supplementary release of dociaments by government defendants 
and frequent telephone discussions between counsel. Counsel 
strongly believe that this matter does not require a trial and 
should be disposed of on motion papers supported by affidavits as ■ ‘ 
appropriate'. 

■ fi 

Based on the briefing schedule to which counsel briefly 
commit themselves subject to the court's approval, counsel 
■respectfully suggest the continuance of the pretrial conference. 

Dated: February 17, 1977 

RICHARD C. LEONARD ' 

Attorney for Plaintiff 


TERRY J. KNOEPP 
United States Attorney 


4£_ 



ORDER 

IT IS SO ORDERED this 

Of February, 1977. 5 ; ^ 97 ^^ oT 

m^wm'D j. scHW.aBTz 


United States District Judge 
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MINUTES OF THE UNITED STATES DISTRICT COURT 
iHERN DISTRICT OF CALIOfiSa 


(D , 

JUDITH EXNER 


-ff 



vs 


B. I. , et al 


No. 76-0089-S 


Judge 

X^HON. EDWARD J. SCHWARTZ 
HON. HOWARD B. TURRENTINE 
HON. GORDON THOMPSON, JR. 
HON. LELAND C. NIELSEN 


Deputy Clerk 


JWinora Zinn 
_Richard Bellman 
_Victor Mohler 
Robert Robinson 


HON. WILLIAM B. ENRIGHT 
“HON. 

“HON. 


Milvoy Mayer 

YX C ynthia Fx^eeman 


Reporter 

' Kathleen Ripley 

Jeanette Ruggles 

Jean Clarke 

Dorothy Albright 

Joan King 


Asst. U. S. Attorney 
Atty 




Retnd 


PROCEEDINGS : 


for 

App'td 

Retnd 

for .. ■' 

. Ap^ptd 

Retiid 

for 

Apptd 

Retnd *■ 

for 

Apptd 

Retnd 

for 

Apptd 

Retnd ■ 

J 

/ 

the Pre-Trial Conference, 

continued 

. . V 


is hereby ordered continued to February 22, 1977 and the 
February 21, 1977 date vacated. 


COPIES TO: 


Richard C. Leonard, Esq. 
433 North Camden Drive 
Suite 1200 

Beverly Hills, Ca. 90210 


Civil Division 

U. S. Attorney's Office 

San Diego, Ca. 92189- 
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RICHARD C. LEONARD 
Attorney at Law 
433 North Camden Drive 
Suite 1200 

Beverly Hi3.1s, CA 90210 
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federal 60VERRMENT 


(213) 278-9750 

Attorney for Plaintiff 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 


o. 

JUDITH KATHERINE EXNER, 


) CIVIL ACTION NO. .76-89-S 


) 


-vs- 


Plaintiff, ) STIPULATION AND ORDER THEREON 

) 

) 

) 

FEDERAL BUREAU OF INVESTIGATION, ) 
et al. , ) 

) 

Defendants. ) 

) 


IT IS HEREBY STIPULATED by and between the parties 
hereto, through their respective attorneys of record, that the 
pretrial conference in the above-captioned action, presently set 
for Noveinber 22, 1976, at 10:30 a.m. , in the Coxirtroom of the 


continued to Monday, February 21, 1977 , 


Honorable Edward J. Schwartz, United States District Judge, be 

^ not RlcafDEO 

NOV 29 

This stipulation is the result of the belief of all 


counsel to this litigation that the pretrial conference in this 
matter should be continued. Both parties feel that there is some 
further work to be done on this case, including discovery and 
motions to be filed, so as to make the pretrial conference either 
unnecessary or valueless if it were to be held prior to February 


of 1977. The actions which counsel believe are outstanding 


include the following: 



1 . 



7 


b6 

b7C 




€' ■ %■ 

1 

V 

1 

1. The Department of Justice is presently finalizing 


2 

its appellate review of the documents requested by the plaintiff. 


3 

Counsel for the Government believes that a compilation of any 

* 

4 

remaining documents to be submitted to plaintiff and the Court, 


5 

along with affidavits and other materials, should be completed 


6 

in the next two or three weeks. 

a- -H 

7- 

2. Counsel for the Government wishes to file a motion 

■ 

8 

for summary judgment which probably will be completed within the 

1 

9 

next four to six weeks. 

■ 

10 

3. Counsel for plaintiff wishes to serve a set of 


11 

interrogatories on the Government, and to file a motion, pursuant 


12 

to the Privacy Act of 1974, for the turnover of additional 


13 

documents. 

1 

14 

• 4. Counsel for plaintiff also wishes to file a motion 


15 

for svimmaory judgment to be heard simultaneously with the Govern- 


16 

ment's motion. 


17 

Based on the further work that must be performed in 


18 

this action, counsel for all parties feel that the continuance 


19 

of the pretrial conference as requested is appropriate. 


20 

DATED: November 1976. 


21 

' y yf 


22 



'Prichard c. Leonard 


23 

Attorney for Plaintiff 


24 

DATED; November , 1976. 


25 

LYNNE K. ZUSMAN 


26 

TERRY J. KNOEPP, 


27 

JOHN R. NEECE, 
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i 29 

By 


•JOHN R. NEECE 


i 

j 30 

Attorneys for Defendants 

] 

31 



32 

2. 



: 







2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

FORM OBD-93 
12-7-73 


1 


¥ 


TERRY J. KNOEPP 

United States Attorney 

JOHN R. NEECE 

Assistant U. S. Attorney 

United States Courthouse, Annex A 

325 West F Street 
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Telephone: (714) 293-5659 
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CLERK, U.S. DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 
UNITED STATES DISTRICT COU^TBY P^PUTY 


SOUTHERN DISTRICT OF CALIFORNIA 


^7 


JUDITH KATHERINE EXNER, 

Plaintiff, 

V. 


Civil No. 76-89-S 


ORDER 


) 

) 

) 

) 

FEDERAL BUREAU OF INVESTIGATION,) 

et al . , ) 

) 

Defendants. ) 

) 

This matter having come before the court on July 6, 1976, 
on defendants' renewed motion, pursuant to 5 U.S.C. §552 (a) (6) (C) , 
to stay further proceedings pending completion of defendants ' 
appellate administrative review of the documents which have been 
requested by plaintiff pursuant to 5 U.S.C. &552 and 5 U.S.C. ^ 

§552 (a) , and on plaintiff's motion for an order adjudging 
defendants, and their attorneys of record, guilty of civil contempt, 
and. 

The court having been fully advised in the premises, 

IT IS ORDERED: 

1. Defendants' motion is denied. 

2 


Plaintiff's motion is denied. ^ 


V : 


3. Plaintiff's motion for attorney fees for preparation of 
the above motion for contempt and opposition to defendants motion 

is denied. ^ 

/ / / .... 



FormeHy LAA*93 


* GPO : 1974 0-556-284 


be 

b7C 







DIRECTOR, FBI 
ATTN: LEGAL CO 


FROM: 




SAC, SAN DIEGO (190-20) 


FREEDOM. OF INFORMATION (FOIA) _ jf 

iroriPRmcrAGTrmr / 

■trr^EmKZT J 3-L/ 

Re Bureau airtel 9/30/ITY captioned as above. 

In accordance with referenced airtel, enclosed 
for FBIHQ are one copy each of docket sheets pertaining to 


Case Number CA # 76-0089; CA # 77-0114-N; CA 77-0269-N; 
and CA # 75-0420-N. 


ly Bureau (Enc. 4)(AM-RM) 
San Diego . | 

% 


i‘j 




ent m^Charge 


•E 108 rec w 


pc:^: 


>i «• 0CT-|^1977 


Sent L 


. M Per . 


GPO : 1975 O - 590-992 







— i '"l g. 

MO. 

> c. — 

DAY YEAR 

02 

06 

76 


i liiiiii 


NUMBER^ DEM 




PLAINTIFFS 

JUDITH KATHERINE Sner 


7404 


DEFENDANTS 



761 0r?9 


I vs 1 


FEDERAL BUREAtl^F INVESTIGATION, 
CLARENCE M^:%ELLSY, Director, 
Federal Bureau of Investigation, 
10th Street and Pennsylvania 
Avenue, N.W., Washington D-.XL»^ 
UNITED STATES DEPARTMENT 
JUSTICE, and EDWARD H^-EEV^ / 
Attorney General~bf'^fhe Unxfed 
States, Department of Justice 
Building, 10th Street and Penn- 
sylvania Avenue, N.W. , 
Washington, D.C. 


CAUSE 


Action under Freedom of Information Act, 5 USC 552 as amdnddd by Pub. L. No. 
93-504, 88 Stat. 1561, to obtain the files of the E. B. E. on the plaintiff. 


ATTORNEYS 


BRIAN D. MpNAGHAN 

1324 S^ctfrity Pacific^Plaza 

12(^xTfiird Avepiu€^ 

^an Diego ,,„-Gcrlifomia 92103| 

RICHARD C. LEiMlARD ^ ^ 

7 2 404 = W3rl6b2Sre-*B±vd.^^«^^^ /» 
Suite 46^ ^ ^ 

Los ^figeles , Calif. 900jS7^ 
ai3) 380-3331) 


^13) 380^30 

RICHA]^ C. LEONARD 
433 North Camden Drive 
Suite 1200 

Beverly Hills, Calif. 90210 
(213) 278-9750 


TERRY J. KNOEPP 

U.S. Attorney 

325 West "F" Street 

San Diego, Calif. ^'..92101 




□ CHECK 
HERE 

IF CASE WAS 
FILED IN 
FORMA 
PAUPERIS • 


UNITED STATES DISTRICT COURT DOCKET 


DATE 




FILING FEES PAID 


RECEIPT NUMBER 


C.D. NUMBER 



STATISTICAL CARDS 


CARD DATE MAILED 

JS-S 

JS-6^ 


. .D(>nX^(Rev.J/7SL 


f 



















0089- S 


76-008 



2-6-76 1 Fid complt for injunctive relief. Action under Freedom of Informatioi 

Act,--5USC 552 as amended by Pub, L, No. 93-504, 88 Stat. 156iltc> pb- 
' - tain, the files of, the F.B. I., on the pltf. JS-5 CARD' MAI)E.- Issd . 

.Summon^ to'U.S. Mar's. 


2-19-76 2* rid.U.'S. Mars Svc on' complt for injunctive relief as to F.BI, ret’d 
' • ' 2 xec on .2-17-76. 

2-19-76 3' M0TS Subof atty by RICHARD LEONARD -submitti 

2-19-76 4 Fid AMENDED C QMELT tor* injunctive relief under the privacy act of 1974 
and' the Fre^om of Info3cmation Act 


Fid NOT-: OF' on ex parte mot, affidt of JUDITH KATHERINE EXNER in 

. support of pltf ' s mot for an ex parte ORD, & pltf's ex part mot for 
an ORD 1) — Requiring the Govt to Respond to the AMENDED COMPLT by 
3-1-76; 2) - requiring Govt to produce the FBI files relating to pltf 
for Crt's in camera inspection by 3-1-76; and 3) - shortening time to 
serve. & file a NOT OF MOT & mot for S/J calendardffor 2-23-76 @ 10 a.i 


i-19-76 


Fid ex parte mot re substitution of atty; affidts of JUDITH KATHERINE 
EXNER, DANIEL R. EXNER, & RICHARD C. LEONARD, Fid affidt of JUDITH 
KATHERINE EXNER re substitution of atty. Fid affidt of DANIEL R. EXNER 
re .substitution of atty.. -Fid affidt. of.RIC^RD C... LEONARD, re substitut 
of ' atty t/w acknowledgment b£- svc. • ;.*■ f‘- - 

Fid ORD that RICHARD C. LEONARD be substituted for BRIAN D. MONAGHAN a 
atty for the pltf. (SMITH) Cys mid. 


i- 23-76 8 ' MOTS - Ent ord hmg ex parte mot for ORD - ord off calendar. 


2-26-76 


Fid pltf-s - NOT OF. MOT & mot for partial S/J (1) - requiring the 
Govt to produce the FBI Files relating to pltf for the Crt's JLn camera 
inspection; St (2) - for an ORD making pltf's FBI Files available to 
her under the Pri-vacy Act of 1975 calendaEdd for 3-8-76 @ 10:30 a.m, 
t/w affidt of svc by mail thereto. t 

LODGED pltf's - Proposed Findings of Undisputed Facts 5e Conclusions oJ 
Law 6e Proposed Partial S/J. (Sent to ^Judge SCHWARTZ this date). 


3-3-76 10 Fid opposition to pltf's mot for Partial S/J t/w affidt of svc by mail 


3-8-76 1 11 MOTS - Ent ord hmg mots cont'd to 3-15-76 @ 10:30 a.m. (S) 


3-15-76 


3-25-76 


12 MOTS - Ent ord hmg mot for partial S/J - DENIED; mot to produce 
FBI files, mot for ORD making pltf's FBI files available - Got to 
file ANSWER by 4-10-76. Pltf to prepare ORD. (S) 

LODGED ORD re defts' ANSWER to Amended Compt. 


3-31-7( 

4-9-76 

4-9-76 


4-12-76 


4-12-76 


13 Fid deft's objection to proposed ORD t/w affidt of svc by mail. 

14 Fid Summons as to USA ret'd exec on 2-17-76. 

15 Fid ORD defts shall file ANSWERS to AMENDED complt by 4-12-76; by 
4-12-76 defts shall file w/ Crt affidt/affidts containg info as des- 
cribed in Vaughn v. Rosen. 484 F.2d 820, 826-828 (D.C* Cir., 1973). 
Pltf's mot for Partial S/J is DENIED. (S) (ENT 4-9-76) 

}(/j LODGED ord staying proc pending complt of review of documents req 

d^^ts Mot to stay pending completion of review; w/affid of 
Quinlan J, Shea, Jr. ; Affid of Michael L. Hanigan. ; Defts memo in 
supp. 

16 Ent ord Gov't mot to stay proceedings granted given 15 days addistion 

to comply w/ ct ord. (S) • ^ 
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, 15 days, up to & including 4«27-76, to comply w/ provisions of ORD 
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- Fid Defts regular Designation of record ^on Appeal. 


- Fid .Reporter ’ s Transcript ofmot ' to^ stay pending completion of- *■ 


, • review of 4-: 12- 76 .(Dona- ,L. McQueeney CSR) (Orig .+1) cy given -to 


Donna L. McQueeney CSR; (Orig jhl) -cy given to a.tty. 


27 - Fid Order that Defts motion to stay further proceedings 


pending appeal is denied. (S) ‘ 



-« Reed c.c. order of USCA staying courts orders of 4-9-76 &’ 


-20-76 temporarily. Appellant- shall file transcripts on or 


causizcacaaaBESi 


‘ Stay on or before 5-4-76. ’ 


.- Fid Reporters transcript of motion for .summary iudgment on* 


-15-76 (Rtianne McArthur, CSR) 1 Vol.-Orig + 2 cys,. 


28- Fid notice of ruling) from USCA t/w affidt of svc. - ' ' ■ • 


29- Fid Cost Bill & Verification, t/w proof of svc, ‘ 


6-i0-76 bo- Fid -NOT. . OF HRNG on inot to Tax Costs calendared for -6-21-76 10 


, t/w proof , of .svc by .mil , . . 


6-10-76 31- Fid Repott to the Crt from Crt ORDS entered 4-9.- 76 & 4-20-76 & 
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“ Received copy of opinion from USCA remanding cause to USDC. 


Received c.c. of order declining tS award costs or fees to either s ide 
Costs are to abide the final determination of the case in the district 


2-21-77 date vacated. 


Rec*d c.c. of judgment from USCA remanding decision of USDC. 
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FBI documents; memo of P/A in suppt; Affid of Judith K. Exner; 


affid of Richard C* Leonard & proof of serv. 
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7-18-77 

49- Ent ord hrg defts mot to dismiss or in alternative, for S/J cont to 


8-1-77 @ 10:30am. (S) 

7-19-77 
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7-29-77 

52- Fid defts reply brief t/w cert of seirv. 

8-1-77 

53- Ent ord hrg-defts mot to dismiss or in th<.ji alternative for 


Gov’t to prepare ord. P/T date of 9-12-77 vacated. Pre-trial 


reset for 11-15-77 @ 10:30am. }(S3 Ord documents in question made 


available tn court, for -in .camera ingpecl-non Ky R-1?«77. 

8-12-77 

54- Fid affid of Marvin Lewis t/w cert of serv. 

8-18-77 

55- Fid pltf ord that mot for in camera (inspection of FBI documents 
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TO 


Assistant 
Records 



Qireci 
Jement 


date: 11/^/77 


Division 


FROM : Legal Counsel 


subject: 
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JUDITH K. EXNER v. 

FEDERAL BUREiCU OP INVESTIGATION ^rnrn 

(U.S.D.C., S.D. C ALIFORNI A) 

CIVIL ACTION NUMBER^76-0089-S 


PURPOSE ; 
Government . 


To record dismissal of instant 
litigation in favor of the 


Astoc. - 
D«p. ADAdt»._ 
Dep. AD Inv. _ 
As*t. Dir.i 

Adrru S»Fv 

Crfm. Inv. 

Fin. & Per*. 

I dent. _V 

Intell. - 

Laboratory 

Legal Coua...,^ 
Plan. & tnsp. 

Rec. Mgnt. 

Spec. Inv. ^ 
Tech. Servs.^— 
Training _____ 
Public AKf. 
Telephone Rm. _ 
Director's Sec'y 
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DETAILS: Plaintiff, alleged acquaintance 

of certain known organized crime 
figures and of the late President, John P. Kennedy, sought 
to gain access to certain documents pursuant to the Freedom 
of Information Act by letter dated 12/24/75 • Plaintiff 
requested expeditious processing of her request since, as 
she alleged, her life was in jeopardy. Pursuant to Court 
Order, the contested documents were processed and released 
expeditiously, as opposed .to our normal chronological 
processing. Thereafter, the issue of delay in processing*, 
based on exceptional circumstances was raised in the United 
States Court of Appeals for the Ninth Circuit. (See Legal 
Counsel memo to Assistant Director, Records Management 
Division, dated 10/29/76.) By subsequent Court Order, 
dated 8/18/77, contested documents were submitted to the* 
Court by defendant for an camera inspection. After,. 
reviewing these documents 3^ camera, the Court, on 10/3^/77 
sustained Government’s position regarding application of 
exemptions to the documents. 



The Court ’ s action was made known to Us by 
Me^iorandum 4,'nd- Order Granting Motion For Summary Judgment 

1 .... 4- -Tii/^cr/a 


and Judgment' ^signed by United States. District Cdt^t 


1 -f , I 

Attn : I 
1 - Mr. Mlrv6z 

1 - I 
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¥ 


Legal Counsel Memo to Assistant Director 
Records Management Division 
Re: JUDITH K. EXNER 

V. FBI, etc. 


Edward J. Schwartz on 10/17/77* Copies of these Court 
documents are attached. 


RECOMMENDATION : None. For information. 
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VVIULIAM W. UUDDY 
CLERK 


UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 


OFFICE OF THE CLERK 

303 U.S. COURT HOUSC 
SAN oieco, CALIFORNIA 92101 


RICHARD C. LEONARD 
433 North Camden Drive 
Suite 1200 

Beverly Hills, California 90210 

TERRY J. KNOEPP 
U.S. Attorney 


*6 

JUDITH KATHERINE EXNER 

vs. Civil 76-008,9-S 

FEDERAL BUREAU OF 
INVESTIGATION, et al.. 


You are hereby notified that Memorandum and Order Granting 

Motion for Summary Judgment and Judgment, ^ 

in each of the above-entitled cases was _^Filed *x Entered on 
October 18, 1977 . 

2 ; Copy enclosed Copy not enclosed. 


When the time for appeal has expired (without appeal being taken) , 
counsel must arrange for pickup of their exhibits without further 
notice. Unless you respond within thirty days, they will be 
destroyed or otherwise disposed of pursuant to Local Rule 20 (a) . ' 

I hereby certify that this notice was mailed on October 19, 1977 . 




rativi.u’ m«'i 

I , ► . . *1 * 


WILLIAM W. LUDDY, Clerk 

By ^ - ~LA 




Deputy Clerk 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT Of' CALIFORNIA 


JUDITH KATHERINE EXNER, ’ ‘ ) 

) 

Plaintiff ). 

) 

V. ) 

) 

FEDERAL BUREAU OF ) 

INVESTIGATION, et al. , ) 

) 

Defendants. ) 

) 


Defendants Have moved to dismiss the complain: 
herein, or, in the alternative, for summary judgment. The 
court has considered all pleadings filed by the parties in .con- 
nection with these motions as well as all affidavits included 
therewith or incorporated therein by reference. 

Plaintiff's action was brought under the Free! 
dom of Information Act, 5 U.S.C. §552, and the Privacy Act of 
1974, 5 U.S.C. §552a, demanding certain records pertaining to 
her in the possession of the Federal Bureau of Investigation. 

Pursuant to orders of this court entered Apri!. 
9, 1976, and April 20, 1976, defendants were ordered to make a 
report and to file an affidavit or affidavits containing the 
type of infonnation contemplated by Vaughn v. Rosen , 484 F.2d 
820 (D.C. Cir. 1973), On June 10, 1976, defendants filed a 
Report to the Court incorporating an affidavit by Michael L. 


Civil No. 76-89-;S 


MEMORANDUM AND 0PJ)ER 
GRA^ITING MOTION FOR 
SUMMARY JUDGMENT 


.fc..- 1 L E D 
H . j T E r? ; 
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W W. 
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Hanigan, Special Agent of the Federal Bureau of Investigation | 

assigned in a supervisory capacity to the Freedom of Informatio^ 

i 

- Privacy Acts. The Hanigan affidavit set forth the search proj 

I; 

cedure used and the exemptions applied, and appended an. inven- | 

tory Exhibit "A" detailing the documents released to plaintiff , j 

the excisions and exclusions from such release and the reasons i! 

!, 

and exemptions therefor claimed under the aoolicable statutes. !• 

i 

As to the documents and portions of documents, not released, de- j 

j 

fendants asserted exemptions under the Privacy Act and pursuant 
to the Freedom of Information Act, namely 5 U.S.C. §552(b)(2); 

(b) (5); (b)(7)(C); (b)(7)(D); and (b)(7)(F). Defendants have 
released to plaintiff the documents and portions of documents 
described as released in said inventory Exhibit **A" as well as 
some additional material later released to plaintiff. Of. a 
total of ninety-two dociiments identified in response to plain- 
tiff's request, defendants have released to her eighty-six doc- 
uments in"whole*or in part. 

Defendants’ motion to dismiss,, or, in the al- 

# 

temative, for siommary judgment came on for hearing and was 
fully argued by counsel on August 1, 197-7, whereupon the court 
ordered that all the dociaments in question in possession of the 
defendants be made available for an in camera inspection by the 
court. Pursuant to such order, the documents have been made 
available and have been examined by the court. The documents 
in question are a part of voluminous, organized crime investiga- 
tion reports containing great quantities of material which do 
not pertain in any way to plaintiff and which are wholly outside 
the scope of her request for disclosure. Thus, plaintiff appears 
only as a minor figure in a great mass o.f investigatory material, 
comprising the documents examined by the court. In reviewing 
the documents, the court has considered each of the claimed 
exemptions as well as the appropriate balancing test where 


2 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

■/ 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


rri SAHOSTON&— 
8-14^7— t35M—XC0« 


1 

applicable to the (b)(7)(C) claims and has weighed the individ- 1 
ual privacy loss that would be occasioned by disclosure as op- 
posed to the public interest purposes that would be promoted by 
disclosure. 

After thorough consideration of the points and 
authorities filed and the argxjment made by resoective counsel a| 
well as the in camera inspection of the documents in question, 
t'he court makes the following findings, conclusions and order: 

/ 1. Because the material sought by plaintiff 

may be wholly exempt from disclosure under the Privacy Act due 
to the investigatory records exemption embodied in 5 U.S.C. 
§552a(j)(2), the Privacy Act should ibe construed in coniimction 
with the Freedom of Information Act's exemptions. Plaintiff's 
request x^as, therefore, properly processed under the Freedom of 
Information Act. 

2. The doctiments and porfiohs of docximents 
not released to plaintiff have been properly withheld in accordj- 
ance with the detailed exemptions claimed by defendants. 

3. Defendants have made the 'maximum reasonar 
ble disclosures to plaintiff of the documents in question, and 
plaintiff has received the' documents and portions of documents 
to which she is reasonably entitled under the Privacy Act and 
the Freedom of Information Act. 

4. There is no genuine issue remaining as to 
any material fact and defendants are entitled to judgment as a 
matter of law. 

T'Therefore, IT IS HEREBY ORDERED that defen- 
dants' motion for siommary judgment be and the same is hereby 
granted. 

DATED: October 18, 1977. 



EDWARD J.7SCHI^RTZ, Chi'qf Judge 
United States District Cutset 
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AC, SAN DIEGO (66-1761) 

^ A 

JUDITH KATHERINl^XNER 


VS. FBI, ET AL 
(U.S. DISTRICT COURT, 
SAN DIEGO, CALIFORNIA) 
CIVIL ACTION 76-0089-S 


(RUC) 


date: 


11/3/77 



42 -IUm-- 2 S' 

el t ' 


Re Bureau airtel to San Diego dated 


8/11/77. 


On 10/18/77, Chief Judge EDWARD J. SCHWARTZ, 
U.S. District Court, Southern District of California. 
at San Diego, California, ordered that the FBI's motion 
for a summary judgment be granted and that EXNER's suit 
based upon the Privacy Act be dismissed. 


For the above reasons, San Diego considers this 
matter closed to be reopened in the event that further 
appeal is taken by the plaintiff. 


(p- Bureau 
1 - San Diego 




PBA: jaa 
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Buy U.S. Savings Bonis Kcgularly on the Payroll Savings Plan 


FD-36 (Rev. 2-14-74) 


Transmit the following in , 


Vi. AIRTEL 


llfiopl 


(Type in plaintext or code) 

AIRMAIL ~ REGISTERED 

(Precedence) 


DIRECTOR, FBI 
ATTN: LEGAL CO 


FROM: 


•ISION 


SAC, SAN DIEGO (190-20) 


FREEDOM OF INFORMATION (FOIA) 
AND PRIVACY ACTS (PA) 
LITIGATION 


Re Bureau airtel 9/30/77, captioned as above; and ! 


San Diego airtel to Bureau 10/14/77. 


Or 


A review of the records of the Clerk of the U.S. 
District Court, San Diego, California, concerning cases 
for which docket sheets were furnished to the Bureau in 
referenced San Diego airtel and in accordance with instructions 
set forth in referenced Bureau airtel, reveals that: 

Concerning cases ntambered 77-0114-N and 75-0420-N, 
no new documents have been filed with "the Court pertaining 
to these cases during the preceding 30 day period which 
the Bureau is not already aware. 

’ / ^ 
Concerning -mimhpr 7fi~0QR9^ on 10/18/77,/ \ I / 

EDWARD J. SCHWARTZ, Chief Judge, U.S. District Court,/ 

Southern District of California, granted the defend^ts 

motion for a summary judgment and ordered, .adjudged j^nd 

decreed that this case, concerning JUDITH I^THERI NB ^XNE R. 

plaintiff vs. Federal Bureau of Investigation, Et Al, 

defendants, be dismissed. 


Concerning <^se 77-0269- 
Attorney for the plaintiff, CARR<^ 
with the U.S. District Court, 
fomia, a Complaint Amended for In 


on 10/21/77, the 
>BAMUEL SCHACHT, filed 
beEft^District of CaLi>.. 






J0T:ejt L 

Appro^^;^ . 


lu - r 

N0\ ::3 .:/3 
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the Privacy Act o£ 1974 and the' Freedom of Information 
Act, tha defendants, being >the Agent Federal Bureau ol 
Investigation, Central Intelligence Agency., Department ~ 
of Copnefce-j the U.S. Civil“^ Service Gommissiorr, Department 
of Justice, and the Veteran^ Administration. 
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Richard Leonard, Esa. 

Suite 1200 

~g^3 North Ca mden Driv e 
-:Be»^fE3:JS?Trrils, Calijorhia 90210 


Dear Mr. Leonard: 


August 10, 1977 

1 r Mr. Mintz 
Attention: 


. Reference is made to the Freedom of Informz 
Privacy Acts request of your client, Judith Campbell^ 
and subsequent litigati<^^ 


Please- be advised th? 




fcxon-.s^ 
Exner , 


documents within our central r^d»^ in preparation for 
the, court ordered in camera review has revealed several 
instances v/here your client’s name appears on a page of a 
document which v/as heretofore not considered- for release. 

This oversight, was due in most instances , to the fact that / 

the initial processingL^pf ^hese documents had overlooked an w 

index at the very end oi severah:^BI reports and had instead f\ 
relied only on the table of contents afc the, beginning’ of 
these reports as the guide ,in locating the' specific, pages within 
the document which contained information pertaining;g,tQ. your 
client. These* additional references to her name hay^now been 
^ f processed pursuant ±o /the Er;eedom of . Inf prmation. Act (FjOIA)ns 

_ Several additiohal "administrative” or "cover pages" and synopses' 
^ £ of FBI reports which contain a reference to or mention of her 

-name, have also been processed for release. In one instance, a 
^ document was withheld which contained substantially the same, 

information as another' document previously released'®'- 5?he«f6r^r 
is now being released consistent with the release of the iatteri 

ar JAN 25 1978 ^ 

in conversation with Msv Lynne K. Zusman of the 

Department of Justice, you expressed the desire oefat^u ri wiii ■ m i n • 

o.p.AOA*,...^client to have \FBr records relative to Ms. Exner reprocessed 
for the release of any administrative material no longer 
VL exempt under Title 5, United States Code, Section 552 '(b) (2). 

cHm. inv. — Thosc rccords consisting of 29 pages containing excisions wherein 
exemption (b)(2) v/as cited havei now been reprocessed and. are 
inuii. enclosed. ^ > 

Lahoratorv , I s 


Asst. Dir.t 
Adbn. Serv, 


Sp«c. Inv.. g,,,^ 
Tech, Servs.-^— 
Tfoining. 

Public Affs, Off— 
Telephone - 



TELETYPE UNIT □ 


SEE NOTE PAGE THREE 





Richard C; Leonard ^ Esq* 


An additional 73 pages q£ new onate^ial from our 
records ajfe also enclosed. Rlease note that the majority of 
these pages are from the Table, of Contents pj; Index hs 
mentioned abpvP and contain no susbtantive; xiifofmation con-< 
cerning~your 'client i. ‘ 


sincerely yours, 
Kelley 


Cl^ence M, Kelley 
Director 


Enclosures (61) 


A- 



0 


Richard C. Leonard, Esq. 


NOTE: In conncectibn with the. litigation related tq the 

Judith Campbell Exner POIPA request, the court ordered an 
in camera inspection. A copy of records pertaining "to 
Ms. Exner have been prepared for the court and a rranged 
in the q fder of Exhibit A of the affidavit, pf SA [ 
dated 6/9/76. In addition, Ms. Exner 's 


attorney acting in her capacity, informed Departmental 
Attorney Jjynne Zusman that his client wanted all EBI 
records pertaining tp her wherein (b) (2) material was excised 
to be reprocessed under recent guidelines set forth by 
the Deputy Attorney General. In reviewing our records, 
it was discovered that certain pages in some reports 
containing information relating to Ms. Exner had not been 
considered in previous releases, as a result of reliance 
upon a table of contents to identify pages wherein data 
relevant to the request appeared. This has resulted in the 
release of 73 additional pages,, consisting mostly of table 
of contents and index pages. In addition to the above 
73 additional pages, 29 previously released pages vith 
excisions of (b) (2) .material have also be.bn reprocessed 
Cinder present guidelines and released for a total supplemental 
release of 102 pages (61 documents). 


be 
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□ Immediate 
Q Priority 
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CLASSIFICATION: 

□ TOP SECRET 
a SECRET 

a CONFIDENTIAL 

□ E F T 0 
Q CLEAR 
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TO: DIRECTOR, FBI C62116929) 

ATTN: LEGAL COUNSEL DIVISION 

! 

FROM: SAC, SAN DIEGO (66-1761) 

JUDITH -KATHERINE EXNER 
VS. FBI, ET AL 

SAN DIEGO. CALIFORNIA ) 



Enclosed herewith for the Bureau are one copy 
each of the following documents: 

Notice of Appeal 

Plaintiff JUDITH KATHERINE EXNER 's 
Designation of Record on Appeal 
From Final Judgment 


Resistance to Application 
For Attorney Fees 

Judgment Awarding :.A^6Hiey Fees 
And Costs 

Memorandum Opinion 




22 FEB 



For the information of the Bureau*, tlie^iU. *S*r 
Attorney's Office, San Diego, advised that they were 
communicating with the Department regarding the' appeal 

the awarding of att^ney fees. .. 

* ’ yiB J ^ 

be kept advised. 


U V 

The Bureap^l 
Bureau CEnc. 

- San Diego 



JRR/jt 

Approved 

58 MAR 14 1978 
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Attorney at Law* 
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-;UNITED STATES .DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 


JUDITH- KATHERINE EXNER, 

“ Plaintiff, 

-ys- 

FEDERAL BUREAU OF INVESTI- 
GATXpN, et al.. 

Defendants. 


CIVIL NO. 76-89-S* 

PLAINTIFF JUDITH CATHERINE EXNER’S 
DESIGNATION OF RECORD ON APPEAL 
FROM FINAL JUDGMENT 


Defendant, Judith Katherine Exner, hereby designates 
the following papers and records to be incorporated in the record 
on appeal and transported to the Clerk of the' United States 
Court of Appeals for the Ninth Circuit: 

1. Amended Complaint for Injunctive Relief Under the 
Privacy Act of 1974 and the Freedom of Information Act, filed 
February* 19, 1976. , = 

2!* Plaintiff's Ex Parte Motion, for an Order: (1) 

Requiring the Government to Respond to the Amended Complaint by 
I4arcH i> 1976; (2) Requiring the Government to Produce the FBI 
Files Relating to Plaintiff for the Court's In Camera Inspection 




1. 
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by March’ 3,,- 1976; and (3) Shortening Time to Serve and. File a 

-' s. 

No tlcer^of ‘Motion for Summary Judgment, filed February 19, 1976:. 

3*4 Affidavit of Judith Katherine Exner in^ Support of 
Plaintiff"s Motion for an Ex Parte Order, filed February 19,, 1976, 

* 4, _ Notice of Motion and Motion for Partial Summary 

Judgment Jl) Requiring the Government to Produce the FBI Files ' 
.Relating to. Plaintiff for the Court's In Camera Inspection; and 
(2) for ah Order Making Plaintiff's FBI Files Available to Her 
:Under the Privacy Act of 1974, filed on or about February 26,. 1976* 
'5., Opposition to piaintiff 's Motion for Partial Summzary 

' * f 

Judgm^t,- 'filed March 3, 1976. 

6 ... Objection to Proposed Order/ filed on or about March 
31i .l976i.’ . . ' 

7. Order, filed April 9, 1976. - 

8. Motion to Stay Pending Completion of Review, filed 
April 12, 1976. 

9» Ex Parte Application for an Order to Shorten Time 
for Filing Motion to Stay Pending Appeal, filed on or about April 
14, 1976. 

10. Notice of Ruling, filed April l6, 1976. 

11. Exhibits in Opposition to Government's Motion to 
Stay Action ’Pending Appeal, filed April 20, 1976. 

12-. Order, filed April 20, 1976. 

13. Notice of Appeal, filed April 20, ,1976. 

' ‘ . T 14;. .Answer to Complaint, filed on .or about April 21, 

1976;. - . 

; 15./ -Notice of Ruling, filed June 3, 1976. 

16. Renewed Motion to Stay Pending Completion of Review, 


:) 

- r 












' O ‘ 


fxied on pzr about June 10., J976, 


1976. 


17. J^eport to the Court, filed on or about June 10, 


18. Plaintiff's Opposition to Defendcxnts* Kotion for a 


' Stay filed -June 28, 1976. 

19. Order, filed on or about July 7, 1976. 

20. - Defendants* Motion to Dismiss, or in the Alternative, 
for Summary Judgment, filed May 5 , 1977. 

21. Plaintiff's Opposition to Government's liotion for 
.Summary Judgment; Request for In Camera Inspection of FBI Docu-^ 
ments; Memorandum of Points and Authorities in. Support Thereof; 
Supplemental Affidavit of Judith Katherine Exner; Affidavit of 
Richard C- Leonard, filed June 23, 1977. 

22. Affidavit of Gordon G. McNeill, filed July 19, 1977.! 

23. Defendants’ Reply Brief, filed July 29, 1977. 

24. Memorandum and Order Granting Motion for Summary 
Judgment, filed-October 18, 1977. 

25. Judgment, filed October 18, 1977. 

26. Plaintiff's Motion for Award of Attorney's Fees; 
Affidavit of Richard C. Leonard, filed November 30, 1977. 


27. Notice of Appeal, filed concurrently' with this 


Designation. 


28- This Designation of Record on Appeal- 


In addition to the record of the Clerk in this matter, 
plaintiff further requests that the follov;ing Reporter's Tran- 
scripts pf Proceedings also be filed with the Court: 

1* Reporter's Transcript of Proceedings, March 15, 1976. 


3 . 









2. Reporter's Transcript of Proceedings, April 12 


3v Reporter's Transcript of Proceedings, April 20 
.DATED: .December 13, 1977 • 


Judith Kath^rne -Exner 




(VtRlFiCATIOrC — 446. 20\S.i C C **•) 
STATE OK CALIFORNIA, COUNTY OF 


to /A> abcvr iaiM or proceeding;^ / have read the /oreguing^ 


and ht<y>r{he eontenn thereof ^ond t that the some is true of my ovm Knoy^tedge, except as to those matters ^fiieh are thereh 

stated upon my information or belief and as to those matters / belitre it to be true. 


, California 


I declare^ under perudty of perjury, that the foregoing is true and correct. 


PROOF OF SERVICE BY MAIL (1013a, 2015.5 C. C. P.) 

'STATE OE CALIFORNIA. COUNTY OF LOS ANGELES 

tom a resident of the county aforesaid: i am over the age of eighteen years and not a party to the leithut entitled action: myWDCns 

•address in: X aiu employed in the office of ,a member of the Bar of 
this Court, at whose direction the service was made; my business 


December 


/ itrvtd tht vithtn 


PLAINTIFF JUDITH KATHERINE 


EXNER'S DESIGNATION OF RECORD ON APPEAL FROM FINAL JUDGMENT 


defendants 

- in said action, by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid, in the United States mail 

Beverly Hills, California 

addressed as follows: 

Terry J. Knoepp, Esq. Lynne K. Zusman, Esq. 

. Charles H. Dick, Jr., Esq. Department of Justice 

U. S. Courthouse, Annex A V?ashington, ,D.C. 20530 

325 West r Street 
San Diego, CA, 92101 


E.xecuiedpn December . 1977 ., Beyerly^lli^s^ 

/ declare: under penoity of perjury, that the foregoing is true and correct. 


. California 


C' ^ 


PAULA G/aeJ^«^‘z 


- 






‘ ' O ' 


freedom of information act and amendments of 1974, 94th CONG., 1st 

SESS., at 171, 202, 243-43 (Joint Comm. Print, March 1975). 

4.' There is Jiothing in the record of this case to suggest 

that the plaintiff^ s suit brought about productign of any 

information that she otherwise would not have received. While 

filing suit may have affected the timing of production, there is 

no basis to conclude that the plaintiff has acted as a private 

attorney general and compelled production of information which 
% 

.wrongfully was being withheld. Indeed, once the administrative 
machinery processed her requests, information was produced;. Etnd 
this court affirmed the government's position with respect to 
the only information that ever was withheld. 

.5. To argue that the plaintiff has substantially prevailed 
in compelling jproduction of information wrongfully withheld, is 


to contend post hoc ^ 


This court should reject 


such a suggestion and disallow recovery of attorney fees. See . 
Cameron v. Central Intellicrence Agency . Civil No. C76-1741A (N.D. 
Ga., filed November 17, 1977) [a.ttached as Exhibit "A”]. 


DAT5D: December 12, 1977 


TERRY J. KNOEPP 
United States Attorney 


CHARLES H. DICK, JR. 
Assistant U. S. Attorney 
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IH THE UNITED STATES DISTRICT COURT 1,^,, 
i FOR THE NORTHERN DISTRICT OF GEORGIA' ”‘'"1 7fQ?; 
ATIJiNTA DIVISION OfN ^ 

t>r.^ Cl 


RONDO EMMETT CAMERON 


CI3JTRAL INTELLIGENCE AGENCY 
fthd.GBpRGB BUSH, Director 


CIVIL NO, C76-1741A 


ORDER 

This civil action is before the OTyrtftoyp^t^iff'o 
•laofeion pursuant to rule 5S(e) o£ the Pedej^ ]fiS£e6 

Frocedure to alter or amend the judgment ^ thK.4e£end;^ 

\yv 

entered herein on September 30, 1977, insofug ^ iL -iails to 


Frocedure to alter or amend the judgment ^ the;.4e£end^ 
entered herein on September 30, 1977, insofayi ^ to 

include an award of costs and. attorney's fees totteplaintiff 

\ 

Flaintiff's motion is,'predicated upon 5 U.S.C. 

S 552(a)(4)(B) of the Freedom of Information Act (hereinafter 
•FOIA"), which authorizes a court to award reasonable attorney 
fees and other litigation costs in any case where the com* 
plainant has "substantially prevailed." Plaintiff contends 
that an executive agency should not be able to deprive an 
FOIA. plaintiff of an attorney's fee award by unilaterally 
releasing documents wrongfully withheld prior to litigation. 

In short, plaintiff argues that in the case sub judice , he 
gained access to the information wrongfully withheld by- the 
CIA only after the pressure of litigation and, therefore, 

.that he has "substantially prevailed" within the moaning of 


the statute. At least three circuits of the /Ualjted 
..Court, of Appeals have held that a judgment in^favor o^tfie 
*F01A requester is not an- absolute prerequisito-to^^j^ard 
•of attorney's fees under section 552(a)(4)(B). ThefjjZ^^^ 
-Were. based on the ratiohale that Congress did' not i\^end to 
. '.allow the government to evade the FOIA attorney's fee pro* 
Vision through eleventh hour tenders of the requested 








r % 'i^^^'« 


infornatloa\af tor .litigation o£ tho request is already 

.pending: -_-<- 

iln ohacting- section 552(a) (4) (E) Congrosa 
5-. - sought to oncourage the average poraon^ who 

; would, ordinarily -find the barriors of court 
costs and attorney fees insunsountablo/ to 
r ' pursue legitiaate roZA actions . The effec- 
tiveness of this incentive would be greatly 
diminished if the complainant was forced to 
bear^'the '.costs whenever the government chose 
- . - to releaso,.the requested information during 

'the pendency- of the action but prior to a 
judgment.or. a court order, 

Cuneo V. Rumsfeld, 553 P.2d JL360 at 1365 (D.C. Cir. 1977), 

Ssa also Vermont. Low Income Advocacy Council Inc , v. Usery , 

546..P,2d 509 (2d Cir. 1976); Campbell v. United States Civil 

; Service -' Cowmisaion , 539 P.2d 58 (loth- Cir. 1976), However, 

. notwithstanding that the complainant herein toay have "sub- 

-stantiaUy prevailed," there are other factors which the 

■court must- consider in determining the appropriateness of an 

• ,award*«f costs and attorney’s fees. At a minimum, the POIA 

plaintifl must show that "the prosecution of the action 

. could, reasonably have been regarded as necessary and that 

•the action.had substantial .causative effect on the delivery 

>of the . information." Usery , supra , at, 513. In addition, 

• - the legislative history of what was to become section 

552(a) (4) (B) specified four oriteria to be weighed by the 

•court in .ekercising its discretion to award attorney's 

fees: "(1) the-benefit to the public, if any, deriving from 

the case; (2) the .coicnercial benefits to the complainant; 

(3)' the .nature of the complainant's interest in the records 

'{ sought;.. and (4) .whether the government's withholding of the 

1 

records. sought had a reasonable basis in law," 


I Vorroont.'low Income Advocacy Council lnc,‘ v. Usery, 546 P,2d 
.S09>at 512 (2d Cir. 1976) . These four factors originate from' 
-the -Senate verslonvof what was to become section 552(a) (4) (B), 
Although' tho conference substitute ciiminatad these four factcc*:, 
the confercncc.roport bxpUcltly states that in so doing the 
- conferees didipot intend to ewke tlte award of attorney's fees 
. automatic; or to preclude the courts. In exercising thoir dls- 
I crotiort ^uch £co»/ from taking tho?)o iractora iubo 



:Zn royiewing :thd r\^d in the case sub judicB » * 
‘the- court 'conciud^^ .ttaC^he- conplainant should not i ^ail 
_in'hi3't»Ubn,;fpr'an awagd of attorney First/ the. 

affidavit .of. Mr* Gene F* Hilson/ Privacy Coordinator of the 
Central .Xntsiligence Agency* offered in support of defendants' 
tnoticm for suEsaa^ judgment ^ establishes that the documents, 
.requested. by ^e.'complainant veto released as a result of ”a 
final determination of the merits of the complainant's FOZA 
' appeal, by •the internal administrative processes of the 
.defendant agency.-''' .Although .the defendant failed to aetc 
-prcmptly on plaintiff's administrative appeal of the partial 
^denial of his. initial FOXA request/ no final action on the 
- - ;appoal hadbeen .taken by the defendant at the time this , 
action. was. liroughtv. Thus/ there is substantial doubt on 
this':record as to whether the release of the documents 
. ; actually resulted from the pressure of litigation rather 
.. ‘ , 'than.:from the routine disposition of an administrative 
' ^appeal*. .Second* the complainant herein has failed to cstab- 
.. .lish-either^the. absence of potential private commercial ^ . 

; ■ beh^t to the plaintiff from a. disclosure of the documents 

* ^ " ft 

^ in ^estion. or..the presence of any public benefit from such 

.disclosure. Finally* fatal to the complainant's prayer for 
* » 

- an. award of attorney’s fees is his failure to act promptly 
following' the defendant's release of additional documents.or , 
* . jportlons'of documents on February 7 and February ^14* 1977*., 

. ThevCpmplainant's :delay in communicating his position af^r 
■ '.the February, releases, necessitated considerable effort by 
'' -defendants in the course of preparing their motion for . 

. suma^ judgment filed .on July 14* i977. Furthermore * the 
.comp^inant .herein, again delayed .these proceedings by failing 
, 'to.'xeply to the, defendants’ motion for summary judgment 
untir.Septoffibor. 27* .1977. Because the complainant has 








• J* 

• 'U*>v^ 


needlessly prolonged this suit with disregard, for the 

f \ 

iofendants and for the resulting added burden to the already 

j ^ ^ - 

^eavy docHet of the Northern District of Georgia, this court 
'can see no reason for rewarding this complainant with monies 
from the public treasury*' Accordingly* plaintiff's motion 

t 

to alter or amend the judgment of September 30, 1977, is 
•hereby denied* 

^ XT IS SO ORDBBBO this ML day of November, 1977* 


IJClJi:— (LC^KUi! 

WILLIAM C. 0 'KELLEY 
United States District Judge 
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U^TITED STATES DISTRICT COURT 


SOUTHERN. DISTRICT OF CALIFORNIA 





JUDITH KATHERINE EXNER, 


Plaintiff 


Civil No.- 76-89-S 


MEMORANDUM OPINION 


FEDEPAL BUREAU OF 
INVESTIGATION, et al. , 


Defendants . ) 

) 


Plaintiff, JUDITH KATHERINE EXNER, has moved 
for an award of attorney fees and litigation costs pursuant to 
the provisions of the Freedom of Information Act, 5 U.S.C. § 55 
(a)(4)(E). Plaintiff’s action was brought under the Freedom of 
Information Act, 5 U.S.C. § 552, and the Privacy Act of 1974, 

5 U.S.C. § 552a, demanding certain records pertaining to hex in 
the possession of the Federal Bureau of Investigation (FBI). 

f ^ 

For the reasons discussed in this opinion, .the courf concludes 
that plaintiff has ’’ subs tan tially.ore;yailed'’ in this litigation 
and that she is entitled to an* award -pf attorney -fees- and -liti- 


gation costs. ^ 

FACTUAL BACKGROU?TD 

On December 24, 1975, at the request of plain 
tiff, a l^etter was ’t^itten to the FBI requesting access to any 
and ail records relating to hex contained -in the files of the 

^ I 




9 


FBI. ■ Plaintiff received no response to her request within ten j 

working days. Deeming this failure to respond' a .denial of her 

% 

request^, plaintiff, by her attorney., x^rote a letter to the 
Department of Justice dated January 11, 1976. Plaintiff indi- [ 

, . . . j 

cated in this letter that she deemed her orevious request denied 

! 

and appealed that denial directly to the Department of Justice. | 

By letter dated January 15, 1976, the Director 

of the FBI responded to plaintiff's request for information.. 

After acknowledging receipt of plaintiff's Freedom of Information- 
Privacy Acts request, the FBI* letter indicated that, because of 
the heavy backlog of requests for information, more time XTOuld 
be necessary to process plaintiff's request. 

During the, next two weeks, plaintiff's attor-j 
ney attempted, by letter and telephone call, to convince the 
FBI that plaintiff's request should be given priority handling. 
Because of the unique circxirastances of her cas^, plaintiff be- j 
lieved her request was entitled to exoedited treatment and pro- 
cessing by the government. In a letter dated February 5, 1976, 
the Chief of the Freedom of Information and Privacy Unit in the 
Office of the Attorney General denied plaintiff's request for 
preferential treatment. Plaintiff X7as advised that she could 
treat the February 5 letter as a denial of her administrative 
appeal by the Deputy Attorney General, entitling her to seek 
relief in the ‘courts . 




5 U.S.C. § 552(a)(6)(A) requires an agency, upon any request 
for records made under the Freedom of Information Act, to de- 
termine x- 7 ithin ten working days after the receipt of such a 
request whether to comoly with it. The agency must immediatel 
notify the person making the request x^hether the agency x^ill 
comply. Under 5 U.S.C. § 552(a)(6)(C), the oerson is deemed 
to have exhausted his administrative remedies with respect to 
the request if the agency fails to comply with the ten day 
limit. It v;as under- the authority of this statutory scheme 
that plaintiff deemed the FBI's failure to respond within ten 
working days a denial of. her request. 


2 


0 


I i 

I ‘ On February 6, 1976, plaintiff filed an actiorl 

Ln’ this court to compel immediate disclosure of records pertain-j 
Lng to her in the possession of the FBI. Pursuant to orders of! 
this court entered April 9, 1976, and April 20, 1976, defendant^ 
were ordered to make a report and to file an affidavit or affi- j 
davits containing the' detailed information contemplated by Vaugtjin 
V. Rosen , 484 F.2d 820 (D.C. Cir. 1973). The court also denied 
the government's motion to stay further proceedings pending com-- 
pletion of defendants' review of the docxaments requested. 

Immediately thereafter, the defendants appealed 

this court's orders relating- to the stay and to the requirement 

that a Vaughn v. Rosen affidavit be filed. On May 26, 1976, thn 

Court of Appeals for the Ninth Circuit denied the government's 

motion for a stay of this court's orders pending appeal. The 

effect of the Ninth Circuit's denial was to force the govemmen: 

to produce a Vaughn v. Rosen affidavit, and any docviments which 

, 

were not in dispute, x<;hile the appeal was pending. The Ninth 
Circuit issued its decision on the substantive, merits of the 
government's appeal on .September' 30, 1976. Concluding that this 
court did not abuse its discretion in de’clining to grant the 
defendants further time, the Court of Appeals held that "the 
filing of suit by a person demanding information can (but does 
not necessarily) move such petition 'up the line,' i . e . , create 
a preference, particularly if a Federal Court orders it." F.xne c 
V. Federal Bureau of Investigation, 542 F.2d 1121, 1123 (9th 


Cir. 1976) 


In the wake of this, court's April, 1976, 


orders, and the Ninth Circuit’s denial of a stay pending appeal 
the defendants on Jime 24, 1976, released to plaintiff approxi- 
mately 200 pages 'from 85 documents. On four additional occa- 
sions through and including August 10, 1977, more documents 
were released. Of a total of ninety- two docxaments identified 
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by defendants in response to plaintiff’s request, defendants | 
released to her eighty-six documents in whole or 'in part by | 
August 10, 1977. As to the documents and portions of doctiments 
not released, the government asserted exemptions pursuant to the 

Privacy Act and the Freedom of Information Act. After examining 

' « I 

these documents in camera, the court concluded that they were 

properly withheld from disclosure. The government's motion for. 

summary judgment was granted and the action was dismissed. 

PLAINTIFF'S MOTION FOR ATTORNEY FEES 

Against this factual backgroimd,. plaintiff has 

noved for an award of attorney fees and litigation costs.. As a 

general rule of law, it is well established that/ attorney fees 

are not ordinarily recoverable by the prevailing party in federal 

Litigation in the absence of statutory authorization. Alyeska 

4 

Pipeline .Service Co. v. Wilderness Society . 421, U.S. 240 (1975). 

Similarly, Congress has provided in 28 U.S. C. § 2412 that attor- 

. ley fees may not be assessed against the United States unless 

:hey are specifically authorized by statute. In this case, the 

authority for an award of fees and costs derives from 5 U.s!c. 

§ 552(a)(4)(E), which provides as follows: 

"The court may assess against the 
United States reasonable attorney 
fees and other litigation costs 
reasonably incurred in any case 
^ under this section in which the 
complainant has substantially pre - 
vailed . " [emphasis added J 

The issue the court- must resolve is whether the plaintiff has 
'substantially prevailed" .as that term is used in the above sta- 
:utory provision. 

Policy and legislative history of § 552(a) (4) ( S) 
To resolve this issue, some attention must be 
given to the underlying policy and legislative history of § 552 . 

'a) (4) (E) . The Freedom of Information Act was enacted to insure 
:hat an xinnecessary web of secrecy would not be. dra’cm around 
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information which the public is entitled to know. As the Court! 


of Appeals for the District of Columbia Circuit recently noted, i 
[FOIA's basic policy is "to encourage the maximum public access j 

I 

to government information." Nationwide Building. Maintenance . I 

i 

Inc. V. Sampson , 559 F., 2d 704, 715 (D.C. Cir. 1977). The attorj 


jney fees provision of the statute has as its fmdamental purpos^ 
the facilitation of citizen access to the courts, to vindicate 
the public's statutory rights. This court finds itself per- 
suaded by the view of the D. C. Circuit that "a grudging' appli- 
cation" of the. attorney fees provision "would be clearly contrary 
to congressional intent." Id . 

This court also is cognizant of the fact that] 
jwithout some provision for attorney fees, many citizens and or- 
ganizations would be imable to prosecute actions under 
the Freedom of Information Act. As a practical, matter, costs 
and fees present a virtually insurmoxmtable barrier which bars j 
the average person from forcing governmental compliance with th4 
law. See S. Rep. No. 93-854, 93d Cong. , 2d Sess’. 17 (1974) ; 

Cuneo V. Rtmsfeld, 553 F.2d 1360, 1363-64. (D.C. Cir. 1977). 


Congress realized that an allowance of fees and costs' was necesj 
sary in FOIA actions to encourage full public disclosure of 
government in.formation. S. Rep. No. 93-854, supra , at 18. In 
§ 552(a)(4)(E), Congress has made a clear determination that' an 
award of attorney fees is appropriate and desirable whenever a 
complainant prevails in FOIA litigation. Id. ; Cuneo v. Rumsfel<^ . 

supra , 553 F.2d at 1364. 

Legislative history provides- additional insiglat 

into the purpose and function of the Freedom -of Information Act 
proyiso for attorney fees. As originally proposed by the House 

V 

of Representatives, the provision which was to become § 552(a) 

(4) (E) permitted recovery of attorney fees and litigation costs 
in any FOIA case in which the United States "has not prevailed" 
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k.R. 12471, 93d Cong., 2d Sess. (1974). The Senate’s somewhat | 

I 

different version proposed an award of attorney fees in any case 

5 

where the complainant, "substantially prevailed. " S. 2543, 93d 
Cong., 2d Sess. (1974). The Senate bill outlined four criteria 
to be considered by the court in exercising its discretion to 
award attorney fees: '.(1) the benefit, to the public, if any, 
deriving from the case; (2) the commercial benefit, to the com- 
plainant;. (3) the nature of the complainant's interest in the 
records sought; and (4) whether the government's withholding of 
the records sought had a reasonable basis in law. The Senate 
report accompanying the bill, included the following explanation 

"Generally, if a complainant- has 
been successful in proving that 
a government official has wong- 
fully withheld information, he 
has acted as a private attorney 
general in vindicating an impor- 
tant public, policy. In such cases 
it would seem tantamount to a. pen- 
alty to require the .wronged citizen 
to pay his attorneys ' fees to make 
the government comply with the law. " 

S. Rep. No. 93-854, supra , at 19.. 

The compromise bill, which emerged from confer * 

ence retained the "substantially prevailed" language of the 

Senate bill but eliminated the four criteria set forth above. 

Although the conferees did not wish to preclude the courts from 

taking such criteria into consideration, they believed the 

courts should not be limited to these criteria in exercising 

their discretion. H. Rep. No. 93-1380, 93d Cong., 2d Sess. 9 

(1974). Consequently, the court may take into accotmt whatever 

factors it deems relevant in determining whether an award of 

attorney fees is appropriate. 

A 

Analysis of legal issues 

This particular case presents the court with 
a factual situation which, to the court's knowledge, has not 
been faced by any other federal court. Unlike so many of the 
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[reported decisions construing § 552(a)(4)(E), this is not. a casi 

I 

where the government volimtarily turned over everything the | 

' * 

plaintiff sought after the lawsuit was initiated but before a 
final judgment. See , e. g. , Vermont Low Income Advocacy Coimcil j 


Inc. V. Usery, 546 F.2d 509 (2d Cir. 1976); Cuneo v. Rumsfeld, 


jsupra ; Goldstein v. Levi, 415 F. Supp. 303 (D.D.C. 1976). Nei- 


ther side in this case was 100% successful or unsuccessful. Al- 
though the limited number of previous decisions construing § 55^: 

(a)(4)(E) provide some general guidance, the court deals here*- - . 

* * - * 

with a matter governed primarily by judicial discretion. Because 
of the unusual nature of this- case, the^ court, has- reviewed 
plaintiff's request for attorney fees. with, a great deal of care 
and consideration. 

In determining whether a plaintiff has substaiji- 
tially prevailed in FOIA litigation, the court requires two 
threshold conditions to be satisfied. First*, the plaintiff must 
show that prosecution of the action could reasonably have been 
regarded as necessary. Second, the action must be shown to have • 
had sxibstantial causative effect on the delivery of the informaj 
tion. Vermont Low Income Advocacy Cotancil, Inc, v. Usery . supra . 
546 F.2d at 513. Both conditions have been fulfilled here. 

With regard to the first condition,, plaintiff 
had a compelling need to bring this lawsuit. She was not simpl^ 
an ordinary citizen who was curious as to what information the* 
government might have compiled on her. During her 1975 testimony 
before a U. S. Senate select committee on intelligence activi- 
ties, she became aware that the FBI had conducted investigations 

and maintained files relating to her since 196-0. She believed 
that information pertaining to her published by the Senate com- 
mittee in its- official report was inaccurate. Although she herf 
self was enjoined to secrecy by the Senate committee, and had 
maintained strict personal silence as to the subject matter for 


- 7 - 


1009 



0 


o 


* II 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


TTX SAMOSTOTf»— 


jraany years, it soon appeared that information emanating- from her 
FBI files, some of it inaccurate, had been leaked, to the press I 

V ' 

[by the Senate select committee staff. Perhaps most important, 

she fel.t the leaked information regarding her alleged relation-} 

ships with organized , crime figures, two of whom had. been mur- 

« 

dered, exposed her to grave personal danger. Because of all 
these concerns, it was incumbent- that plaintiff have an oppor- 
tunity not‘ only to review and. correct the information in the . 
FBI's files-, but to do so as soon as possible. Given- the govern- 
(ment's xanwillingness to give her request any sort of preferential 
treatment, the only way plaintiff could accomplish her goal was 
to bring this action. 

As far as causative effect is concerned, the 
court has no doubt that this action was directly responsible for 
delivery of the documents plaintiff received. The government 
contends that plaintiff's suit did not facilitate the production 
of any information that she otherwise would not have received 
due time. This may or may not be true; there is no proof as to 
jwhat, if any, information eventually would have been produced in 
the absence of this action. Even assxmiing the government’s con- 
tention is correct, the purpose of. the lawsuit was to compel im - 
jmediate production of documents in the government's possession. 


[The government seems to suggest in its argument that an action 
affecting only the timing of production does not meet the test' 

for an award of attorney fees. Section 552(a)(4)(E) contains 
|no such limitation, nor does the legislative history suggest 
Congress desired one. The key is whether- there'" is a substantia^ 
causative relationship betc^een the lawsuit arid the delivery of 
information. pJhen the information, is delivered may be as impor-{ 
tant as x^hat information is delivered. « 

, The court's conclusion that this action sub- 
stantially caused the delivery of information is further 
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supported, by the fact .that this litigation was tedious and hard] 
fought at every stage. Througho.ut the proceedings, the govem- 
|ment presented a very- formidable opposition. Virtually every- 
thing plaintiff attempted to do. was vigorously opposed. Were 
it not for the do,gged. determination of plaintiff and her attor- 
ney, it is unlikely the case would ever have produced the favor} 
able results it achieved. 

There are- other' factors which lead, the court' 
to conclude- that, plaintiff, substantially prevailed in. this case 
Plaintiff convinced this court, and ‘the Ninth Circuit Court of 
Appeals that she was entitled to have her. request: for information 
moved "up the line". In so doing, she established the principl^ 
that there are some exceptional .cases where the government must 
specially process requests for information on a priority basis. 

In effect, plaintiff acted as a private attorney general in vinj- 
dicating an important public policy . This is precisely the typ^ 
of situation Congress indicated would be proper foir an award of 
attorney fees. S. Rep. No. 93-854, supra , at 19. 

In addition, the court has evaluated the na- 
ture of plaintiff.' s interest in the- records she sought. Plain- 
tiff had a legitimate personal interest in the docxmients in- 

A 

volved' in this case. There was e'vidence that (1) the- FBI had. 
compiled a substantial amount of information pertaining to 
plaintiff; (2) at least some, of the; information may have- been 
inaccurate; (3) the information was being made a matter of pub- 
lic record without, plaintiff ' s being given an oppdrttmity to rej-- , 
view it beforehand; and (4) plaintiff’s personal, safety might b^ 
endangered. Throughout the case,, the government has- urged that 
plaintiff wanted the information primarily for use- in connectio-h 
with a book she was preparing.. I'Thile this may have been one 
reason for pursuing the action, the court' believes plaintiff’s 
primary motivation was personal rather than commercial. The 
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[natter is somewhat academic because plaintiff's book was pub- * I 

i 

Lished prior to the release of any documents iri this litigation.! 

' ' • 

Finally, the court is impressed by the. sum tp-| 

E al of what, plaintiff accomplished in this litigation. It is \ 
rue that plaintiff was* not completely successful. The- statute,! 
however, does not require complete success. It requires only I 
that the complainant substantially prevail. Plaintiff- here- was 
significantly more successful, than the government'. Although, she 
did not receive all the docimients she sought, she did, get a* ver^ 
substantial portion of what she requested. More important,,, .she: 
Icomp lately succeeded in her, effort tp force, the.- government to . 
give her information request, priority treatment. On balance, 
the court considers plaintiff to have substantially prevailed- ir. 
this litigation.. Therefore, she is entitled to an award of at- 
torney fees and litigation costs. 

Amount of award 

It remains for the court to determine the 
amount of attorney fees to be awarded. The follo’c^ng criteria 
should be considered in determining the award: time spent by- 

attorney; novelty and complexity of the issues presented; lev^el 
of skill required; customary fee charged by attorney or firm; 
experience, reputation, and ability of attorney; and awards, in. 
similair cases. Goldstein vV Levi , supra , 415-F..Supp. at. 305-061 

' -k 

Plaintiff's coiansel has submitted an affidavit- 
detailing the services rendered in this case,* time spent, and 
his general background and experience;. Counsel states in. his 
affidavit that he has spent approximately one. hxmdred fifty hours 
in connection .with this litigation, including six . appearances 
before this court', ar^ment before the Minth. Circuit' Court, of 
Appeals, and preparation of appellate court, briefs and numerous- 
motions and pleadings. Counsel indicates that he has. a substan- 
tial amount of experience in commercial. Ixtigation matters , more 
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than fifty percent of which has been in federal court. The cus-; 
tomary hourly rate changed by counsel is stated to^ range from | 
$75 to $85 per hour. -In this matter, counsel has billed plain- 
tiff at the rate of $75 per hour, which this court finds to be 

i 

la reasonable hourly compensation for plaintiff’s attorney herein. 


As »the court indicated previously, this liti- 

h 

gation was tedious and hard fought at every stage. Many of the 
issues were complex, particularly those concerning the plaintiff's 


right to have, her document request accorded priority considera- 
tion. The action, which was actively litigated before this- 
court for a period of nineteen months-, was fairly lengthy. Fi- 
nally, the quality of counsel’s work throughout the case was« 
consistently excellent. 

Counsel for plaintiff indicated, on the record 
that of , the total of one hundred fifty hours expended by him in 
this matter, approximately twenty-five hours were devoted to 

resisting defendants’ motion for stammary judgment which was 

1 

granted by the court. It is the finding of the court that by 
the time the motion for summary judgment was filed, plaintiff 
had received all the questioned materials to which she was en- 
titled and that plaintiff’s unsuccessful resistence of the motion 
produced no substantial benefit for plaintiff. Accordingly in 
its allowance of fees the. court xd.ll take into account only one 
hxandred twenty-five hours of attorney time, and will order- an 
award of $9,375.00 as and for plaintiff’s attorney fees herein. 

Coimsel for plaintiff also has submitted: an 
itemized list of costs and expenses. 5 U.S'.C. § 552(a)(4)(E) 
permits an award of litigation costs- in addition to attorney 

> 

fees. The costs incurred by plaintiff are reasonable, and the 
court will order an award of $700.21 for expenses and costs.. 


DATED 


; J anua^y~---^6-j~--Jy9 ^ j. 


iCopies to all parties 


J'. SCB'JARTZ, Chief ^dge 
United Sta/tes District. Coxiit 


m 3A1I09T0MK-"' 


1008 


- 11 - 


. % 




2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
25- 
26 

27 

28 

29 

30 

31 

32 


56J4 


TERRY J. KNOEPP 
United States Attorney 
CHARLES H. DICK, JR. 
Assistant U. S. Attorney 
United States Courthouse 
940 Front Street, Rm. 5-N-19 
San Diego, California- 92189 
Telephone: (714) 293-5662 


Attorneys for Defendants 


1 sOUTHERM O'STRICT 0 
BY 


UNITED STATES DISTRICT, COURT 
SOUTHERN DISTRICT OF CALIFORNIA 


0 


JUDITH KATHERINE EXNER, 


V. 


FEDERAL BUREAU OF INVESTI- 
GATION, et al.. 

Defendants . 


) 

T ) 

Plaintiff, ) 
) 
) 
) 
) 
) 
) 
) 

.) 


Civil No. 76-89-S 


RESISTANCE TO 
APPLICATION FOR 
ATTORNEY FEES 


1. The' Freedom of Information Act [FOIA] authorizes 
recovery of attorney fees hy a party who has "substantially 
prevailed" in the litigation. 5 U.S.C. §552 (a) (4) (E) . 

2. Although ent 3 cy of judgment “in one's favor is not a 

condition precedent to finding that one has "substantially 

prevailed, " recovery of attorney fees is contingent upon some 

causal— ldn3c-between^rfid.dbigr.;an“FOI2y-suit "and'~pMdudtibn S^^ tlie 

docximents. See, Vermont Low income Advocacy ^ourtggjrr 

— XmUI khe;ui^t.u 

Userv , 546 F.2d 509 (2d Cir. 1976),. {23 dec 9S> 1977 

3. Legislative history makes it clear thatss^e’^-^ngasas^ 
contemplated, that the government would need to have withheld 
information before one could be said to have substantially 

r ■ ' 

prevailed, and ‘hence b'e'};e^txtled to attorney fees. See generally 
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Cuneo V. Rvu ^£eld / 553 F. 2d. 1360, 1363-66 (D.C. Cir. 1977); 
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FREEDOM OF INFORMATION ACT AND AMENDMENTS OF 1974, 94th CONG.-, 1st 
SESS., at 171, 202, 243-43 (Joint Conrni. Print, March 1975). 

4. There is nothing in the recprd of this case to suggest 
that the plaintiff's suit brought about production of any 
information that she othem^j^ise would not have received- While 
filing suit may have affected the timing of- production; there is 
no basis to conclude that the* plaintiff has acted as a private 
attorney general and compelled production of information which 
wrongfully was being withheld. Indeed, once the administrative 
machinery processed her requests, information was produced; and 
this court affirmed the government's position wi^ respect to 
the only information that ever was withheld. 

5. To argue that the plaintiff has substantially prevailed 
in compelling production of infoimation wrongfully withheld, is 

to contend post hoc , erg'o propter hoc . This court should reject 
such a suggestion and disallow recovery of attorney fees. See , 
Cameron v. Central Intellicence Agency , Civil No. C76-1741A (N.Di 
Ga., filed November 17, 1977). [attached as Exhibit "A"]. 

DATED: ■ December- 12, 1977 

TERRY J. KNOEPP 
United States Attorney 



CHARLES H. DICK, JR. 
Assistant U. S. Attorney 
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AddrcM Replr to th« 
Dirtkion Indicated 
Ind Refer to InitlaU and Number 
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lil5-12-2683 


UNITED STATES DEPARTMENT OF JUSTICE 

^ * 

WASHINGTON, D.C. 20M0 

February 1^1 , 1979 


g^ yR Ali GOVSRSlitEHI 


»■ » 
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TELEPHONE: 
(202) 633-3525 




‘John Hall, Esquire 
Legal Division 

Federal Bureau of Invest igati;5n, 
Washington, D. C. ,f 205.35 ^ 




D' 

Re: Judith Kathertlne Exner v. Federal Bureau of 

InvestiffationWc . A. 9, No. 78-1152 and 
78 - 1880 ) ^ 


Dear Mr. Hall: 

This letter will confirm our telephone conversation of 
February 13, 1979. At that time, I informed you of the 
statements which the presiding judge made at oral argument 
iri the above-captioned cases. The judged statements are 
also summarized in the, enclosed memorandum to the files 
which I wrote on the day after the argument . 



nents at stake in theV 



As you know, 95% of the documents 
Exner case were drawn from the Bureau's files on John Roselli. 
In view of the judge's statement that he was" once Roselli 's 
lawyer and in view of his statement that he too may appear 
in the Roselli files, we asked you to send us a recommendation 
concerning a possible motion to disqualify.. Given the extreme 
sensitivity of asking a federal judge to’’ step,„,dowa, we would 
request that any T*ecommehdation sin fav^ pf filing such^ a 
motion be' signed by Director SS^teri'/ ^ 
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Linda M. Cole 

Attorney., ' Appellate»»*St?afr‘“*^ 
civil Division 

FEB 22 1979 
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Memorandum 


TO 

• MEMORANDUM TO THE PILE 

date: February 13, 1979 

FROM 

: Linda M. Cole 

LMCole:wm 

f 


Attorney, Appellate Staff 


Civil Division 



u 

1/ subject: J^(iith Katherine Exner v. Federal Bureau of 


Investigation, et al. (C.A. 9> No. 78-1152 
and No. 78-1880) 


On Monday, February 12, 1979, I presented oral argument 
in the above-captioned cases. The appeal in No. 78-1152 
concerns the scope of the F.B.I.’s exemption from the Privacy 
Act, The underlying facts concern Judith Exner 's attempt to 
obtain information from the F.B.I.'s organized crime files. 

As noted at p. 5 of our main brief, over 95^ of the, documents 
in disput'e were drawn from files compiled during the anti- 
racketeering investigation of John Roselli. 

At oral argument, the presiding judge (Walter Ely) 
stated that, prior to his elevation to the bench, he had been 
John Roselli ’s lawyer. Judge Ely further noted that his name 
probably appears in the Roselli files too. The judge made 
these comments during a discussion of the extent to which the 
F.B.I. could exclude persons who are named in the organized 
crime files from access to those files under the Privacy Act. 

The judge also directed government counsel to send the 
Court a letter stating the whereabouts of the ^ camera ex- 
hibit so that the Court would have the option of studying the 
materials in question. The exhibit consists primarily of 
material from the Roselli files which was submitted to the 
District Court in connection with Mrs. Exner *s FOIA claims. 
Neither party designated the exhibit for inclusion in the 
record on appeal. 
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>UM FOR THE SOMCITOR GENERAL 


Exner v, P.Bll. (U.S.D.C., 
Cal,, No, 70 - 89 -S) 



\;fvVk6«nfe. 

A protective notice of appeal from the District 

Court *'s order awarding Exner attorneys fees was filed A aT\ 
on March 24, 1978, Exner subsequently moved to 
consolidate the government’s appeal with her own appeal 
from the District Court’s order holding certain records 
exempt from disclosure under the Freedom of Information 
Act, The Ninth Circuit granted the motion with the 
result that our opening brief on the attorneys fees 
issue is now due on June 26, I 978 , 

RECOMMENDATIONS DE-62 


The P,B.I, orally recommends appeal; 
I recommend appeal. 

QUESTION PRESENTED 


’ AU6 9 1973 




"Whether a plaintiff who obtained expedited h^dling 
of her FOIA request has "substantially prevailed" on the 
merits within the meaning of 5 U.S.C. § 552(a) (4)'(E) so 
as -to be entitled to an award of attorneys’ fees and 
costs against the United States. 

STATUTES INVOLVED 

;r A 

5 U.S.C. § 552(a)(4)(E) projv^de's: 

(E^ 'The court may assess against' 
J;hp,«Unit^ed7?S'tates reasonable a€-feofhey 
fles and oth^r litigati'^nVcosts 
— 3soTial51|y>tSicurred in any case under 

J.-I- n_. 




.,ui9?S 


his section in which the complainant 
has fjsubsf^tially prevailed . 
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5 U.S.C. (a)(6)(A) provides: 

Each agency, upon any request for 
records made under paragraph (1), 

(2), or (3) of this subsection, 
shall — 

(1) determine within ten days 
(excepting Saturdays, Sundays, and 
legal public holidays) after the 
receipt of any such request whether 
to comply with such request and shall 
immediately notify the person making 
such request of such determination 
arid the reasons therefor,, and of the 
right of such person to appeal to 
the head of the agency any adverse 
determination 5 and 

(ii) make a determination with 
respect io any appeal within twenty 
days (excepting Saturdays, Sundays, 
and legal public holidays) after 
the receipt of such appeal. If on 
appeal the denial of the request for 
records is in whole or in part upheld, 
the agency shall notify the person 
making such request of the provisions 
for o*u<iicial review of that determina- 
tion under paragraph (4) of this 
subsection. 

5 U.S.C. 552(a)(6)(C) pertinently provides: 

Any person making a request, to 
any agency for records under para- 
graph (1), (2), or (3) of this sub- 
section shall be deemed to have ex- 
hausted his administrative remedies 
with respect .to such r.equest if the 
agency fails to comply with the 
'applicable time limit provisions of 
this paragraph. If the Government 
can show exceptional circumstances 
exist and that the agency is exer- 
cising due diligence in responding - 
to the request, the court may retain 
jurisdiction and allow the agency 
additional time to complete its 
review of the records. * * *. 
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STATEMENT 

On Christmas Eve, 1975^ Judith Exner submitted an 
]TOIA request to the FBI seeking access to any Bureau 
records concerning her. On Januaiy 11, 1976, barely 
ten working days later, Exner informed the Deputy 
Attorney General (1^ that the FBI had' not responded to 
her request within the time limits imposed by the Act, 

(2) that she therefore deemed her request to have been 
denied, (3) that he should construe her letter as a 
formal appeal and (4) that he must act upon her appeal 
within twenty working days. Exner relied upon 5 U.S.C. 

§ 552(a)(6)(A) and (C). ■ ■ 

On January 15^ 197^, the FBI acknowledged Exner *s 
request and explained that it could not fairly act upon 
her application until it had processed earlier requests 
from other people. Exner promptly sought priority 
treatment, alleging that she was afraid for her personal 
safety and that her records would be of historical 
interest. On February 5^ 197^, the Deputy Attorney 
General refused to prefer her over the thousands of 
prior applicants and, on Pebi*uary 6, 197^, Exner sued to 
compel immediate disclosure. 

In district coui*t, the government argued that the 
FBI was entitled to additional time under 5 U.S.C. 

§ 552(a)(6)(C) because the unexpected volume of FOIA 
requests which had flooded' the agency constituted 
"exceptional circumstances" and because the agency was 
"exercising due diligence", in processing the requests in 
chronological order. The government further argued that, 
the FOIA does not provide any basis for preferring some 
claims over others and that it would be unfair to process 
later applications before earlier ones. Although these 
arguments subsequently persuaded the U.S. Court of Appeals 
for the D.C. Circuit, See Open American v. Watergate 
Special Prosecution Force » F. 2d 6o5 (lyYt>), they did 

not convince the District Court. It ordered immediate 
production of all non-exempt material. 

The government promptly sought but failed to obtain, 
a stay pending appeal. It therefore had to expedite its 
handling of Exner ’ s- request before it could present its 
arguments against expedition to the Ninth Circuit. By • 
the time the case was ultimately heard, the bulk of 
Exner *s request had already been granted. 
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On appeal, the Ninth Circuit agreed that the FBI 
receives so many FOIA requests that it literally cannot 
comply with the strict time limits of 5'U.S.C. ,§552(a) 

(6) (A) and- that, under the circumstances, the practice 
of processing all requests seriatim is generally fair 
and reasonable. However, the Court held that 5 U.'S.C. - 

§ 552(a)(6)(C) gives the district Judge broad discretion 
in deciding whether to allow an agency additional time 
to process a given request and that the government had 
failed to show that the Judge had abused his discretion 
in refusing to grant additional time in this case. 

Exner v. F.B.I ., 5^2 P. 2d 1121 (9th Cir. 19?6). Both 
Exner and the government thereupon requested the Court 
of Appeals to award costs and attorneys fees, but the 
Court refused, holding that "no party has as yet 
prevailed." Order dated November 15^ 197^* 

On remand, the district court examined each disputed 
document ^ camera . Finding that the FBI had made "the 
maximum reasonable disclosures to plaintiff," the court 
upheld all of the government’s claimed exemptions. Order 
dated October l8, 1977 • Nevertheless, the court awarded 
Exner $10, 075* 21 in costs and attorney’s fees. Order 
dated January 27, 1978. The court based its decision 
primarily upon Exner ’s' success in forcing the government 
to give her preferential treatment and secondarily upon 
the government’s failure to prove that Exner ’s lawsuit 
did not compel any disclosures which would not have heen 
made had' she simply waited her turn. Opinion dated 
January 27, 1978, pp. 8-9. 

Exner has appealed from the Order sustaining the 
government ’ s claims of exemption and the Ninth Circuit 
has consolidated her appeal on the exemption issue with 
the government’s appeal on the attorney’s fees' issue. 

DISCUSSION 


I . The District Court ’ s reasoning is 

erroneous in li^t of the legislative 
history of 5 U.S.C. § 552(a)(4)(E). 

In construing the attorney’s fees provision of the 
FOIA, the Courts -of Appeals have uniformly begun by 
analyzing its legislative history. See, e.g. , Blue v. - 
Bureau of Prisons , 570 F. 2d 529 (5th Cir. T978J] 
Nationwide Building Maintenance, Inc , v. Sampson , 559 
F. 2d 704 (D.C. Cir. 197?) i Vermont Low Income Advisory 
Council V. Usery , 5^ 2d 509 (2d Cir. 1970). This 
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legislative history makes it clear that an award of 
attorney’s fees should not he automatic and that, in 
deciding whether to make an award, the District* Court 
should give special consideration to the four factors 
enumerated in the original Senate hill. Freedom of 
Information Act and Amendments of 1974 (9^th Cong. , 1st 
Sess., March 197!^ )» PP* 226-27. Those factors are (1) 
the benefit to the public deriving from the case (2) the 
commercial benefit to the complainant (3) the nature of 
the complainant’s interest in the records sou^t and (4) 
whether the government’s withholding of the records 
sought had a reasonable basis in law. Id. A fair 
application of these four criteria to tEe instant case 
establishes that the award of attorney’s fees was 
inappropriate. 

1. The public benefit . 

In obtaining preferential treatment for herself, 
Exner did not contribute to the total flow of information 
into the public domain. She simply forced the FBI to 
expend resources for her personal benefit which would 
otherwise have been used to process earlier FOIA requests. 
Open American v. Watergate Special Prosecution Force , 

547 F. 2d 605 5 6l4 (D.C. Cir. 19j6), Thus, in assessing 
the public benefit from Exner ’s suit, it is important, to 
note its displacement effect. Exner did succeed in 
hastening the production of the information she desired. 
However, she did so by delaying the production of other, 
perhaps more valuable, information to other requesters. 

2. Commercial benefit and the nature of the 

complainant ’ s interest . 


The legislative history of 5 U*S.C. § 552(a)(4)(E) 
.'makes it clear that the Senate instructed the federal 
courts to inquire into the commercial ramifications of 
an FOIA request and into the nature of the complainant ’ s 
interest in the records sought because it did not want to 
subsidize FOIA litigants who would have filed suit anyway. 
S. Rep. No. 93-854, 93d Cong., 2d Sess., p. I9 (1974). 

See also Blue v. Bureau of Prisons , 570 F. 2d 529 (5‘fch 
Cir. 1978)5 Nationwide Building Maintenance, Inc. v. 
Sampson , 559 F- 2d 704, 712-13 (D.C. Cir. 1977). FOIA • 
plaintiffs who feel a compelling need to obtain their 
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records on a preferential basis do not require the 
incentive of 5 U.S.C. § 552(a)(4)(E) to bring suit. By 
definition, they have a "private self-interest motive 
. . . sufficient to insure the vindication of the rights 
given in the POIA." S. Rep. No. 93-854, at 19 . 

3. The legal basis for the government's 
conduct . 


Although the government’s reasons. for treating all 
FOIA requests in chronological order were rejected by 
the District Court, they were subsequently accepted by 
the U.S. Court of Appeals for the District of Columbia 
Circuit.. Open American v. Watergate Special Prosecution 
Force 3 cir. lyrdyT^'TJi^ i'act that the 

government’s arguments were of sufficient weight to 
convince a federal appellate court should be more than 
enough to establish that it had a reasonable basis in law 
for refusing to expedite Exner’s request. 

In addition, the government’s conduct in the instant 
case must be viewed against a backdrop of precedents 
holding that all POIA requests are to be treated equally 
regardless of the intensity of the requester’s interest 
in the documents in question. See, e.g., NLRB v. Sears^ 
Roebuck & Co . , 421 U.S. 132, 143 n. TO“(19‘7577 The“govern- 
ment made no effoi*t to withhold disclosable information 
from Exner. It simply insisted upon treating her request 
just like any other. Prior cases such as Sears indicated 
that this was the appropriate course of action. 

II. The District Court’s reasoning in 
light of the prior decisions 
construing 5 U.S.C. § 552(a)(4)(E). 

In the first Coui*t of Appeals decision construing 
5 U.S.C. § 552(a)(4)(E), the Second Circuit concluded that 
"a plaintiff must, show at a minimum that the prosecution 
of the action coul'd reasonably have been regarded as 
necessary and that .the action had a substantial causative’ 
effect on the delive;:y of the information." Vermont Low 
Income Advisory Council v. Usery, 546 P. 2d 509 ^ 513 
(1976) (Friendly, J.). In the instant case, the government 
argued that Exner had not shown the requisite causal link 
because she would have received the same information 


simply by waiting her turn. 

The District Court dismissed the contention on the 
grounds that "there is no proof as to whatj if any^ 
information eventually would have been produced in the • 
absence of this action." Opinion dated Januaiy 27^ 

1978, p. 8 . In so doing, it inverted the burden of 
proof set by the Second Circuit. Instead of requiring 
the plaintiff to show necessity or causation, the District 
Court required the government to show a lack thereof. 

This line of reasoning is clearly erroneous. 

The District Court also opined that Exner had 
established causation because she had achieved immediate 
production. In the eyes of the District Court, ‘‘When 
the information is delivered may be as important as what 
information is delivered." Opinion dated January 27, 

19785 P» 8. (Emphasis in original.) This line of reason- 
ing also conflicts with applicable precedents in the 
Courts of Appeals. The Second Circuit has denied attorney* 
fees to a plaintiff who attempted to use the. time l im its 
of 5 U.S.C. § 552 (a)( 6 )(A) to "make a federal case out of 
a matter that ... . haa promise of amicable resolution" 
Vermont Low Income Advisory Coimcil , 5^6 P. 2d at 514-15. 
similarly, the" D.C. Circuit has observed that the FOIA’ s 
time limits "are intended to prevent the government from 
utilizing administrative delay to shield FOIA disputes 
from judicial review. They should not be read as a 
congressional imprimatur, conclusively establishing the 
necessity of court action when an agency does not comply -- 
particularly where the administrative delay arises from .an 
agency's attempt to comply fully with the spirit of the 
FOIA ..." Nationwide Building Maintenance, Inc , v. 
Sampson , 559 F. 2d 704, 715 (1977) (emphasis added). In 
the instant case, the FBI was attempting to comply with 
the spirit of the Act. It was attempting to treat all 
FOIA requesters equally, NLRB v. Sears, Roebuck & Co., 

421 U.S. 132, 143 n. 10 (1977)5 under circumstances which 
precluded satisfying the § 552(a)(6)(A) time limits. -Exner 
V. FBI, 542 F. 2d 1121,1122 (9'th Cir. I976); Open American 
V. Watergate Special Prosecution Force, 54f F. 2d b05 (D.C. 
Cir. 1978 ). 

III. The District Court * s reasoning is 

questionable in light of the record. 

The District Court's primary reason for awarding 
attorney's fees was that Exner had successfully forced 
the government to give her preferential treatment and had 
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established the legal principle that there are exceptional 
cases in which the government must give priority to some 
FOIA requests at the expense of others. Opinion dated 
January 27, 1978, pp. 7-8. However, Exner had accomplished 
the former on May 26, I 976 when the Ninth Circuit denied 
the government’s motion for a stay pending appeal and the 
FBI began processing her request out of sequence. She 
accomplished the latter on September 30, 1978 when the 
Ninth Circuit refused to hold that the District Court had 
abused its discretion in requiring that her request be 
given priority. Both of these accomplishments were thus 
before the Ninth Circuit when, on November 15^ 1978, it 
declined to award attorney’s- fees on the express grounds 
that "no party has as yet prevailed." Nothing in the 
record on remand would Justify the District Court in 
reaching the opposite conclusion. 

CONCLUSION 

For the foregoing reasons, I recommend appeal. 


BARBARA ALLEN BABCOCK 
Assistant Attorney General 
Civil Division 


By: 


Irving Jaffe 

Deputy Assistant Attorney General 
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Lynne K. Zusman, Esq. 

Department of Justice 
Washington, D. C. 20530 

, O 

Re: Judith Katherine Exner v. Federal Bureau of Investigation, 

et al.,- USDC NO. 76-89-S 


Dear Ms. Zusman: 

As I explained to you in our telephone conversation of Tuesday, 
June 15, 1976, I am extremely concerned and agitated by certain 
actions taken by you and the Government in connection with the 
above-referenced action. Although it is impossible for you to 
rectify certain actions you already have taken, the purpose of 
this letter is to clarify my position, confirm our understanding 
of June 15, 1976, and attempt to set ground rules for further 
proceedings . 

The April 9, 1976, Order of the District Court required the 
Government to turn over certain materials to plaintiff and to 
describe other materials which were not being turned over. 
Paragraph 2.4 of the Order expresslyr^Yovides^in pertinent 
part, that: 

"The description should not be s^^detailed so 






as to contain information which compromises the 
secret nature of the documents, and, in this regard, B2S OGT 5 
excessive reference to the actual language of the 
documents should be avoided. " 


1976 


In addition to the provisions of paragraph 2 
the Order further provides: 




. 4 , paragraph 4®^§1- 1]^^ )' •' 

"Until both the plaintiff and the Court have ha!tr^"^ ^ ^ 

an opportunity to review any documents disclosed to 
the plaintiff by the defendants, or any of them, the<n... 
defendants shall not disclose to any other person or 
entity the contents of any of said documents, except 
for 'routine use' as defined in 5 U.S.C. §552a(aj£7) i, 
and 5 U.S.C. §552a(b)." / ' 
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Lynne K. Zusman, Esq. 
June 17, 1976 
Page Two 


The Report to the Court filed by you on or about June 10, 1976, 
violates the above cited provisions of the April 9, 1976, Order 
in that you attached to the Report as Exhibit "B" "samples" of 
the documents being disclosed to the plaintiff. Not only was. 
such disclosure in violation of the Court's Order and in direct 
contravention of the provisions of the Privacy Act (upon which 
'this litigation is, in part, grounded), but also, the disclosure 
of the documents constitutes unnecessary, intentional, and 
malicious invasion of my client's privacy. Not only did you 
disclose a "sample" of the documents which were to remain 
private, but also, it appears that you selected documents for 
the sole purpose of embarrassing Mrs. Exner and holding her up 
to public scorn and ridicule. By excising certain names and 
references, the documents you attached to the Report to the 
Court are subject to interpretation which would cast aspersions 
on Mrs. Exner 's character. 

Since the damage already has been done in connection with the 
documents attached to the Report, you have left me with no 
other remedy but to initiate civil contempt proceedings against 
the defendants and against the attorneys whose names appear on 
the offending documents. Although five names appear on the 
document (Rex E. Lee, Terry J. Knoepp, John R. Neece, Jeffrey 
Axelred, and Lynne K. Zusman) , if you will inform me which 
attorney is the responsible person, I will drop my charges 
against the other attorneys named. So that they will be 
advised of my intention to proceed with contempt proceedings, 
and so that they will understand my motivation therefor and my 
indignation, I am sending copies of this letter to the other 
attorneys listed on the pleading filed by the Government, as 
well as to Richard Lavine, Chief of the Civil Division. 

In order to avoid any further problems , in our telephone con- 
versation of June 15, 1976, you agreed not to make any further 
documents pertaining to Mrs. Exner public pending a ruling by 
Judge Schwartz. Additionally, I am awaiting a response from 
you as to your intentions with respect to the remaining 
documents which the Government is required to turn over to 
Mrs. Exner. I have not yet received those documents, and the 
time for production has passed. My oral demand of June 15, 

1976, is reiterated. Failure to produce those documents for 
Mrs . Exner ' s inspection will be deemed a further contempt and 
will require me to proceed accordingly. Of course, the 


Lynne K. Zusman, Esq. 
June 17, 1976 
Page Three 


disclosure of the required documents must be made in private 
so as not to occasion a further contempt and violation of the 
Court's Order of April 9, 1976. 



RICHARD C. LEONARD * 


RCLrpgs 

Rex E. Lee, Esq. 

Terry J. Knoepp, Esq. 
John R. Neece, Esq. 
Jeffrey Axelred, Esq. 
Richard Lavine, Esq. 


cc : 


June 24, 1976 
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Richard ^Sxeonard, Esct^ 
Suite_X24XO-\ 

433 Rorj^_C.aisdea-Dr±ve - ' 

Bevdriy Hills, California 90210 


Dear lif , Leonard j 
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Legal 

Attn; 


nonr>i=;«=>1 


be 
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Reference is laade to the Freedoa of Infonaation- 
Privacy Acts reguest of your client, J udith Katherin e 
Eboier , dated December 24, 1975, and the current ii taxation, » f 
•" lulmor V. FBI , ct , before the United States District 


Court, Eoutiiern District of California, 
Uo. 76-39-SA, 


Civil Action 





Enclosed are two hundred pages from eighty-five 
documents which your client is entitled to receive pursuant 
to her request. For specific and detailed description of 
tile exempted materials and applicable provi sions of the 
statute , see the affidavit of Special Agent | I 

I I filed in CA 2?o, 76-S9-SA, June 10, 1976, with the 

•'Report To The Court"*, by Assistant United States Attorney, 
John R, Reece, Please note that the affidavit states that 
portions of eighty-three documents out of a total of 
ninety-two were ueeiFied releasable. In fact portions of 
^. eighty- five are being released. The discrepancy is due to a 
.^.jbiscount at the time tlie affidavit v;as presftxQd. 
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raing ^ 


Your client *s reguest^:^^ records dbheerning' 
herself is categorized as a Privacy Act request for purposes 
of deteiaaining fees. The applicable regulations specify a 
a ch^^b/of ten cents per page and no charge for search efforts 
remit a check or money order payable to the Federa l 
Bureau of Investigation in the eunount of $20 to coveP^tne' 
duplication costs of the enclosed release, 

OCT 5 

Assistant Attorney General for Administration 
Attention; POIPA Administrative Unit (Room 1134) 
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FBi/oa 



Richard C, Leonard, Bag 


You have thirty days frcan receipt of this letter 
to appeal to the Attorney General from any denial contained 
herein. Appeals should be directed in writing to the 
Attorney General (Attention? Freedom of Information Appeals 
Unit) , Washington, D. C* 20530. The envelope and the letter 
should be clearly marked “Freedom of information Appeal! ** or 
“Information Appeal. " 

Sincerely yours. 


Clarence M. Kelley 
Director 

Enclosures (85) 

Note: Due to the litigation which ensued prior to disclosure 

pursuant to normal FOIPA processing, the FBI was compelled 
by court order to make known its disclosure decision by 
affidavit. Therefore no exemptions are cited in this letter 
and no changes should be directed pertaining to the enclosed 
documents unless the official doing so is prepared to authorize 
the filing of an additional affidavit before the court, 
amending the Government ' s prior position , e . g . , as stated in 
6/10/76, affidavit. Requester is receiving 200 pages from 
85" documents out of a total of 396 pages (not counting "same 
information" in other documents) from 92 documents. Exemptions 
cited were Title 5, United States Code, Section 552 (b) (2), 

(b) (5) , 7 (C) , (D) and (F) . In view of the court order 

regarding this matter, the FBI is billing, rather than 
collecting in advance for the duplication costs . 
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UNITER STATES GoWrNMENT 

A<<oe. Dir. 


Memorandum 


Dep. AD Adm, — 

Dep. AD Inv 

Asst. Dir.: ^ 




Adm. Serv.. ^ 

TO : 

Assistant Director 
Recorc^ Management Division 

date: 10/29/76 

Ext. Affairs 

/ 

Fin. & Pers, 
t(4»nf 

FROM : 

Legal Counsel 


Inspection 

Laboratory 

^^ject: 

JUDITH KATHERINE^SnER V. 

FEDERAL BUREAU OF INVESTIGATION, 

et al . 

Legol Coun. 

Plan. & Eval. 

Rec. Mgnt. 


(U.S.D.C., S. D. OF CALIFORNIA) 


Telephone Rm 


CIVIL ACTION NO. 76-89-SA 


Director Sec*y 


PURPOSE: Memorandiam advises of the filing 

of an opinion by the United States 
Court of Appeals for the Ninth Circuit on 9/30/76 in 
captioned matter. 

SYNOPSIS : On 9/30/76, United States Court of 

Appeals for the Ninth Circuit issued 
an opinion on whether the provisions of Title 5 , United 
States Code, Section 552 (a) (6) (C) , which allow for a 
stay of proceedings in FOIA suits, can be based on the 
FBI backlog and current processing effort. The Court 
held that it can but adopted the reasoning of Judge y 

Leventhal in the Open America case. 


RECOMMENDATION : 


None. For information. 



APPROVED: 

Assoc. Dir 

Dep. AD Adm.. 
Dep. AD Inv — 
Asst. Dir.: 

Adm. Serv. 


Ext. Affairs. 
Fin. & Pers 

Gen. Inv 

Ident 

Intell 


Laboratory..„.„„..«v 
Legal 

Plan. & Insp... 

Rec. Mgmt... 

Spec. Inv.. 

X ralning....u«auMuu»^ 







On 9/30/76, United States Court of 
Appeals for the Ninth Circuit filed 
an opinion which is attached hereto in captioned matter 
on the issue of whether the FBI backlog in processing 
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Memorandum to Assistant Director 

Records Management Division 
Re: Judith Katherine Exner v. Federal Bureau of 

Investigation, et al., CU.S.D.C., S. D. OF CALIFORNIA), 
CIVIL ACTION NO. 76-89-SA 


FOIA requests constitutes exceptional circumstances 
within the meaning of Title 5, United States Code, 

Section 552 (a) (6) (C) which allows the Court to retain 
jurisdiction upon the showing of exceptional circumstances 
and due diligence. This Court adopted the reasoning 
of the District of Columbia Circuit in Open America, et al. 
V. The Watergate Special Prosecution Force, et al. , "to 
the extent it is concurred in by Judge Leventhal." It 
will be recalled that Judge Leventhal criticized the 
majority opinion in that he felt that the decision was 
overly broad and placed the burden on the plaintiff to 
show a "genuine need and reason for urgency." He also 
objected to the majority's assumption that "the 
Department's tro\ables in meeting FOlA's time limits 
will continue," and seeking "to justify those failures 
in advance." In short. Judge Leventhal would leave 
to the discretion of District Court whether the assertion 
of Title 5, United States Code, Section 552 (a) (6) (C) , 
judged on a case-by-case basis, is valid. 
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September 30,. 1976 

RE: 76-1903, JUDITH KATHERINE EXNER VS. FBI, et al- 
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Dear 

An opinion was filed and a judgment entered ;, 

, Sept. 30, 1976, 

in the above case today, — _ — * 

remanding the case to 

the' court below (or administrative agency) . 

You have (14) days, from the above date, in 
which to file a petition for renearing. 

The mandate of this court shall issue (21) 

SSrt a? o?S“^ot5ei-S?lS li a petition for 
?eheaH^^g is fil^d and denied, the mar.uate sill 
Oauf (7j days after the entry or tne oruer 
denying the petition. 


.See Rules: 
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EMIL E,,;.!ELFI, JR. 

CLERK. U.&.. COURT Or APPEALS 

IN THE UNITED STATES COURT OF APPEALS • 

FOR THE NINTO CIRCUIT 


JUDITH KATHERINE EXNER, 

» 

Plaintif f-Appellee, 


No. 76-1903 


FEDERAL BUREAU OF INVESTIGATION,) OPINION 

et al. , ) 

) 

Defendants -Appellants. ) 
) 

On Appeal from the United States District Court 

for the Southern District of California. 


Before: BARNES and GOODWIN, Circuit Judges, and 

TAKASUGI, District Judge,* 


BARNES,.' Senior Circuit Judge: / 

This action in the district court was brought 
to compel disclosure to plaintiff within certain specified 
time limits of information sought from the files of the 
Federal Bureau of Investigation (herein FBI) under the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552, and the 
Privacy Act of 1974, 5 U.S.C. § 552a. 

It has no -:r elation to any flat refusal by the FBI to 
act, but to the FBI's refusal (a) to act until it has treated 
all previous requests, seriatim; and (b) to act until 
it has satisfied both itself and, in certain matters, the 
Department of Justice (of which the FBI is- a part), that the 
requested material can properly be made available. It thus 
I deals with what time compliance the courts should order; 


* The Honorable Robert M. Takasugi, District Judge, Central 
District of California, sitting by designation. . ' 
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• not on/ flat or blanket refusal of the FBI to comply xf.ith 

:• plaintiff! s demands. • ‘ 

» 

' The primary problem is that precise time limits 

!; .were placed* by the Congress on the furnishing of such infor- 
1 ; mat ion by the FBI, which bear no relation in actual practice 

i; 

|j to the multiple demands placed upon it, or to the capacity 

of the FBI work force to do the careful and thorough exami«* 

nation required on each such demand. - 

To put it in another V7ay, the procedures adopted 

by the FBI in servicing citizens’ demands (such as the 

I; seriatim consideration of each demand, based almost (but not 

entirely) on the earliest date of filing. the demand)! are 

said to violate the intent of Congress as e^ressed in 

!| 5 U.S.C. § 552(a)(6)(C) which provides: 

”If the Government can show exceptional 
circumstances exist and that the agency is 
exercislna; due diligence in responding to ; 

the request, the court may retain jurisdiction 
and allow the agency additional time to complete 
its reviev7 of the records.” (Emphasis added.) 


/ It is obvious that the foregoing paragraph gives 
the district court discretion to allow the government 

* p*- 

additional time to comply. Here the district court declined 

jl to grant further time. There is no showing that in doing so 

I it abused its discretion. Instead, the district judge ordered 

partial immediate compliance'.—^ Instead of complying, the 

I government filed in the district court an ex parte motion, 

! 

j based on 5 U.S.C. § 552(a)(6)(C), seeking a stay of plaintiff 

I - 

j Exner’s civil action pending ’’government review” of any 
I Exner files. 

The government argued that the huge number and 
voltipie of demands under the Act had created’ a backlog and 
I that it was impossible to fulfill Exner' s demand without 
giving her preference over other parties who had-fil.ed' their 
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■ demands at an earlier date. Thus, the' U'd^efftmerit' asserted' 

I that in order to maintain its ’’first come - first .served” 

; policy,- Exner should await her turn. On April 20, 1976, 

I the district judge denied the government's motion for a stay. 


li 


!i It is from this order which the government appeals. 




The issue thus raised is apparently one of first 
impression in this Circuit, Fortvmately, one other Circuit 
(the District of Colximbia Circuit) has considered the problem 
in Open America, et al. v.' The Watergate Special Prosecution 


Force, et al. , No. 76-1371, 
1976). • 


F.2d 


(decided July 7', 


In that ‘case, and this, the government’s defense 
was that "exceptional circumstance” and "due diligence” was 
being exercised by the government. IThile all three judges 
on the District of Columbia Circuit concurred in the result, 
the majority (Judges MacKinnon and Wilkey) painted with a • 
broad brxish, and according to the concurring judge (Judge 
Leventhal) went 


"beyond the holding which . . . requires this 
case to be remanded to the district court for 
further proceedings, delivers dicttm accepting 
the broad premise for relief asserted by the 
Department of Justice, dictum in which I do 
. not join.” 


It is not necessary to repeat or discuss the 


• reasoning behind Judge Leventhal' s opinion, for it is well 




I 

I 


I 


I stated therein. We accept and approve the majority opinion 

to the extent it is concurred in by Judge -Leventhal. We hold 

I the "first -in - first out” consideration of demands, based 

]| 

Ij on date of filing with the FBI, ordinarily seems reasonable, 
and we hold that the filing of suit by a person demanding 

t 

i information can (but does not necessarily) move such peti- 
tioner "up the line," i. e. . create a preference, particularly 
i if a Federal Court orders it. 
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FOOTNOTE 


TKs district court ordered the government within 

15 days : • .. • » 

(1) To file the following information: 

(a) Whether the FBI has any files relating to 

. -plaintiff; ... .; 

(b) ■ If such a file exists, a description of 

the file by size; and 

(c) If such a file exists, a detailed list 

• • ’.of any exemptions claimed by the government, 

(2) 'To make immediately available to plaintxff all 

documents as to which there is no claim of 
exemption. . . . 

(3) To refrain from disclosing the contents of the 

files to any other' person until plaintiff ;/• 

could review it. 
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Richard ^^i^^Ueonard, Esquire 
43-3— Nor-fefo-jQamiien Drive 
S^i,t.e-J..2.0.Q. 

Beverly Hills , California 90210 


Dear Mr. Leonard: 



This is in further response to the pending /Slbinis- 
trative appeal of your client, Ms. Judith Campbelr'^ner , 
concerning the handling by the Federa*l"Bureau of’Tn^'S'tl'ga- 
tion of her request for access to records pertaining to her- 
self. A partial release of the records within the scope of 
your client's request has been made by the Bureau and my 
consideration has extended only to those records which were 
withheld, in whole or in part. 

After careful consideration of this appeal, I have 
decided to modify the action of Director Kelley. By copy 
of this letter I am requesting the Bureau to release certain 
additional material to you, including one serial of two pages 
not previously released. Other records will now be released 
with fewer excisions than before. In addition, there is a 
limited number of other records in Bureau files which pertain 
to your client, but which contain only the same substantive 
information which you either have been, or soon will be, pro- / 
vided. If you desire copies of these particular records, 
simply notify my Freedom of Information and Privacy Appeals 
Unit and they will be provided. The records which will con- 
tinue to be withheld are considered by me to he exempt from 
mandatory release under the Act pursuant to one or more of 
the following statutory provisions: 5 U.S.C. 552(b)(2), (7) 

(C) , (7) (D) and (7) (F) . These relate, respectively, to cer- 

tain purely internal agency practices and to investigatory 
records compiled for law enforcement purposes, the release of 
which would constitute an unwarranted invasion of personal 
privacy, disclose the identities of confidential sources and 
endanger the lives or personal safety of law enforcement per- 
sonnel. There are no reasonably segregable, nonexempt portions 
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of any of the withheld materials that can be released to your 
client. I do not consider that release of any of the withheld 
materials as a matter of my discretion would be appropriate. 

Although I am fully aware of the fact that this matter 
is already in litigation, I am required by law and Departmental 
Regulations to advise you fully of your client's right to 
judicial review of my decision on this administrative appeal. 
Such review is available to her in the United States District 
Court for the judicial district in which she resides, or in 
which she has her principal place of business, or in the 
District of Columbia, which is also where the records to which 
she seeks access are located. 

Very truly yours, 


Harold R. Tyler, Jr. 
Deputy Attorney General 
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Memorandum 


UNITED STATES GOfERNMENT 



TO 

\ 

W 

FROM 


subject: 



date: 12/21/76 


O 


Assoc. Dir. 

Dep. AD Adm._ 
Dep. AD Inv. _ 
Asst. Dir.: 

Adm. Sorv. 

Ext. Affairs — 
Fin. & Pers. _ 

Gen. Inv. 

Ident. 


FREEDOM OF INFORMATION-PRIVACY ACTS (FOIPA) 

FREEDOM OF INFORMATION APPEAL OF MS. JUDITH CAMPBELL EXNERT'o'ning 


Inspection 

Intell. 

Laboratory 
Legal Coua 
Plan. & E 
Rec. Mgi 
Spec. Inv, 


;b6 

hlC 



Telephone Rm. 
Director Sec’y . 


PURPOSE 

To inform you of the outcome of an administrative 
appeal filed by Ms. Judith Campbell Exner through her 
attorney, Mr. Richard D. Leonard, with the Department of 
Justice's Appeals Unit. In accordance with the Deputy 
Attorney General's instructions. President Kennedy's 
identity, previously excised, is now being released. 

DETAILS 


Because of the importance of this material, on 
12/6/76 the impact and full ramifications of this release 
were personally discussed with Mr. Quinlan J. Shea, Jr., 
Chief of the Freedom of Information Appeals Unit, and 
thereafter with Mr. Harold P. Tyler, Jr., Deputy Attorney 
General. The Bureau was represented at these discussions 
by Inspector Powers , SA ' s I ~l 

The Bureau's position at this meeting was that the name 
of President John F . Kennedy should be deleted from any 
releases made to Ms. Exner as it would be an invasion of 
the privacy of the Kennedy family. Mr. Shea disagreed 
with this position and ordered the release of the 
President ' s name . 


b6 

b7C 



Attached to this memorand^am you will find 
additional docioments released to Ms. Exner. The information 
outlined in red is the information Mr. Shea decided to 






Memorandiam to I I 

RE: FREEDOM OF INFORMATION-PRIVACY ACTS (FOIPA) 

FREEDOM OF INFORMATION APPEAL OF MS. JUDITH CAMPBELL EXNER 


withhold. Mr. Tyler subsequently upheld the amended release 
which disclosed the identity of former President Kennedy. 

His reasoning, therefore, is set forth in attached 
"Action Memorandum . " 


RECOMMENDATION 


For information only. 


Enclosures (7) 


APPROVED: ■ " Adm. Serv.. 

Ext. Affairs. 


Director ^ 

Assoc. I’"' — 

Dep. AD Ident 

Dep. AD Inv Intell 


Leg^I Coun 

Plan. & 

Rec. 

S. & T. Serv 

Spec. Inv 

Training 
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UNITED STATES GOVERN. NT 


MR. BELMONT 


subject: 




date: March 15, 1962 


C. A. EVANS 

X- 

JUDITH E.' CAMPBEU l, 
al^^JiiSy^ampbelT^ •- — 

INFORM^ION CONCERNING 


Tolson j 

Belmont 

Mahr 

Callahan 

Conrad ■ 
beLoach ^ 

Evans 

Malone 

Rosen 
Sullivan 
Tavel -.2? 
TrolUrf<__ 
Tele. Room . 

Holmes 

Gandy 


Campbell is a paramour of John R oselli, . West Coast h(5bdlumX 
In the investigation of Roselli, we deterrhinea that on November 7 and 15, ^ 
j 1961, Campbell made telephone .calls from her residence in Los Angeles to 
I Mrs. l^elyjJ^ncoln, secretary to the President, at the White House. The 
inforrdation inmcating Campbell called the White House was forwarded to /I 
- Mr. Kenneth O'Donnell of the White House and to the Attorney General inij^ 
letters dated February 27, 1962. , ]j • J/^ 






di'anl^ 

While there, 



tfurther remarlsiecl” 


letters ^ated February 27, 1962. i> , I- 

^ SAC ^Simoi^ of the Los Angeles Office telephonic^^^ug^s^d the 

1 following information today regarding Judy Campbell. S AI ~ kof the 

^^^geles Office, while in the U. S. Court House, was approached by^ __ 
i l I who i s priva te investigator on the West Coast whose r eputation is ^ 

J (l^estionable. li^einark ed to the Agent that he had been in/Jerrv Le^s s^ ", 

place last week (Jerry Lewis is tne w^~-jgnown com e oi^'t^ W hile there. I 
stated he observed Judy Campbell with John Roselli. "[^^^^^urther remark^" 
that he wondered what Roselli was doing with CampbeuT^^hen made the 
statement that Campbell is the g irl who was "shacking up with John Kennedy in 
the Eas t. " According to fjSimo^ at the same time this statement was made b v 
3 [ other .persons appeared and no further statement was made bj in . . 

this connection. 'The Agent, of course, made no comment. 

i I Ml ^ 

[ ^ ^TWith reference to ] I he is an enterprising privato invesagatpr^N. 

[* whose ethics are open to serious question. We know t hat he has been approached \ 
in the past byl [ associated ydth Jimmy ' \ 

Hoffa, to work for Hoffa collecting information on the identity ^ prostitute^ ^w^ ' 
mig ht have had association with members of the Kennedy fami,^. I ^ "T repOrtedlv/ 

1 told at the time of this c ontact that Hoffa was out to "b ury thei^enn^dys. " J 

J It is not known whether f b ver actually assisted i ( ,in a ny such -vent ure. X 

U This informatioji_Pxeyio.uslv furnished to .the Attorney Genferat ) 

act^ m 


SAC f Simon) stated this was=bein^:furhishb^'^^l^'feureau;a§’ a matt 
of information. We currently have John Roselli u&der in^.iisiy 
under our Criminal Intelligence program. In conjigl^tibh wi f]\ i n vftsti gati on, 

the Los Angeles Office has previously been instructed otd develop information 




^tl^’Bureau;a§ a matter 
er in^.nsiye investigation 


i - Mr. Rosen 


CHS:d 

-si; i 


Kosen ■// 

APR 


tRaosui 
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Memorandum to Mr. Belmont 
RE: JUDITH E. CAMPBELL 


concerning Judy Campbell, with particular reference to her connections with 
John Roselli, Samual Giancana and other nationally known hoodlums. 


The Los Angeles Office will furnish any pertinent information 

received. 
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’■• ' 'Memorandum, 
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* TO : •/ ...•:• -;. - date: Llarch 15, 1962 • 

", » - »• = ^ ^ "y ” <■ ° ’ • '“• * , *• *■- * ^ . »»*f*'* *,’*.'* '*■**'■ ^ ***^ , 

* ' * * .* * ' • " . * ' ■• ^ .*• , ' -** ".. * -I » s* , r*t^-VTX“ *^'*^’^*^ '***'* ' 

FROM ;■. =■ •■ ' ■ .'• 


date: Inarch 15, 


FROM 


>*'*** '; J *' > d> 

•-’ '. A t-., , :s4.\ 






I *' • -V, f .„ ’►• */*- "^^75 "'vv 

7 A 

c- V * * 


■* subject: JUDITH E/’CAMPBELL.. ' . .. Z\. if py 

■ \ . ■ aka Judj^'-'Campbeli 

• ^ ■ . . INFORMATION CONCERNING ' •• > ;T’ ‘7. 

■. •■• ■ ■" • -•-••• (^■^‘ ••■■ - '•• . 

'. ' Campbell is a paramour of John Roselli, West Coast hoodlum.,.^ 

In the investigation of Roselli, we determined that on November 7 and 15, - 7-'V‘ - 
I 1961, Campbell -■■•.,.•••/■••-■. : .' V;'?’? ’ ' ia Los Angeles to 

I _ ' ■ ,. ■ ' .. at the Wliite House.' The 

• * ' iMof hiation 'indicating Campbell called the Wliite House was forwarded to ,'v 

* I of the -White House and to the Attorney General in . ' 

letters dated February 27, 1962. .. • . . . \ 

^ , ••'.•. ■ . . • ■ ' * ’ ' “ V • t. . * *• •«■’'*. V 

. 0 • ' • 

■ SAC of the ^s Angeles Office telephonically furnished the • 

. I following information today regarding Judy Campbell. SA* . • ? . , of the ’ 

I Jx)S Angeles Office, while in the U. S. Court House, was approached by'* ‘ -f': n./>' 

, , whose reputation is iV 

/ questionable. , • remarked to the Agent thdt he had been 

' ■ • •••• whiirth^t 

i I I observed Judy Campbell with John.RoselU. . further remarked ■ 

I / 'w^oi^dered what RoselU was doing with CampbeU. He then made the .... . 

I I that Campbell is the girl who was ’.’shacking up with/ • ■■'' -•. ■ in 

I die East. ” According to at the same time this statement was made iy . 

other persons appear^ and no further statement was made by >in •' 

, this connection. The Agent, of course, made no comment. , -V .• , 
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SAC/ stated this was being furnished tq^the-Bureau as a matter 

' of information. We currently have John Roselli under intensive investigation 
under our Criminal Intelligence program. In coimectlon witlvthi^iinvestigation, 
the Los Angeles Office has previously been instructed ^to develop information . 
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RE: JUDITH E. CAMPBELL 
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concBrning Judy Campbell, with particular reference to her connections with •' 
Jolin Roselli, Samual Giancana and other nationally known hoodlums. 

The Los Angeles Office will furnish any pertinent information ’ 


received. 
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FROM : 


subject: 


Mr, Bfe 


C, A. Evans 


bT lnV62 




Sulltvan — — 
Tovel 

TroUer 

T#l©» Room . 
Holmes — 
Gondv 


JOHNROSELU 

ANTI-RACaSIETEERING 


■ ^ 



* , J6hn RoselU is the subject of intensified investigation in California 

to cormecUon vrtth the Crimtoal Intelligence Prc^am. 

of RoselU we picked up information connectii^ John -® 

Who we hav6^determined has been in telephonic contact 

Chlc^ eancster and with other underworld figures. In addition, she w the 

IhiSSl who has been in telephonic contact with EvrelyTlSncoln, the President s 
Isecretary at the White House. The nature of th«^^np be^een 
and Mrs. lincoln is not known. However, one| ]^»vate tovesoffl 

Of ouestionable reputation in Los Angeles, has allegedthat Judith Campoeu at 
one time had an affair with President Kennedy. The information , 

Campbell’s contacts with the President’s secretary has been furmshed previous y 
to the White House and the Attorney General, 

In connection with the investigation of Roselli ^ + 

Los Angeles office has been maintaining an observation post on toe apartmen 
, o^L^ well, on 8/7/62 one of our 
\men on toe balcony of Judith Campbell’s apartment. 

Angeles office, CampbeU resides in a second floor apartment at toe front ot 
^btolding aiJd access to her balcony is through a pi*Hc corridor on toe 

?Sfr rf ttra^rtinent buildup, which corridor leads to a db^ op^ng 

out on the balcony.' One of these men was observed mto^ 

Campbell’S apartment and then enter toe apartment.. It could not be determine 

whether the man who went into the apartment took “^Sfrom to^ap^e^^^ 

(with him when he departed. According to Ids Angeles, CampbeU was not m nw 

SSt^nt at the time of the entry. Subsequently, a man 

•K^tte Smvidual who entered Camp hrll's .mrtmept was observed le a aa^< ’ 

1 lltoe area in an automoMg-SSglstered to( 


naiia.q Offi^ Ss^vised that formerl 
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Memorandum to Mr. Belmont 
RE: JOHNROSELU 

'■gonsjhad obtain^ a Chevrolet spo observed leaving the vicinity 

^rdlng to our Los Corvette which is a sports car. 

Of Campbell»s apartment did so in a i.nevr 



i is .?S^1f^^^&then.aawhoeute.caLau.pt.H i 


laughter committea smciu7 



candidate for Governor oi xexas^. 
with a shotgun over a year ago. 
in Ms wife^s >^^ath bv a grand_^^ 


ACTION: 




'l„ View oi the Mghly — " 
i 


tf^to tne Los Angeles * 

‘ We are maintaining ?“ ®s°to 

» ^%Tltiediately"reported to the Bureau lor appropm 

action/ 


3 rson seen arivx»& --- ■ 

Jthe above information is not being 
p^ce Department at this time. 
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and . 


{ v^cw-uLjt^i^cix *D uuutctuto wxui • ' . '; HaS D 

to the White House and the Attorney General, 




In connection with the investigation of Roselli and Campbell, our"-" '' 
Los Angeles office has been maintaining an observation post on the apartment ' 
.of Judith Campbell. Qi 8/7/62 one of our Los Angeles agents observed two/.v^v 

• jmen on the bricony of Judith Campbell’s apartment, ' According to our Los’^^^'*’"- 

Angeles office, CampbeJi resides in a second floor apartment at the front of 
the building and access to her balcony is through a p^lic corridor on the-. - 
second floor of the apartment building, which corridor leads to a door opening 
out on the balcony. One of these men was observed to knock on the window of 
Campbell’s apartment and then enter the apartment. It could not be determined 
whether the man who went into the apartment took anjthing from the apartment 

• I with him when he departed. According to Los Angeles, Campbell was not in. he 


•t 


I apartment at the time of the entry* Subsequently, a man answering the descrip- 
.tion of the individual who entered Campbell’s apartment was observe 




I j jthe area in an autompbile registered to 


observed leavings : 

















An associate ' ^ •' • ^as indicated to th'e DaUas Office that one of ' Ststl 

I A obtained a Chevrolet sports car and was possibly in California,’ V-' 

According to our Los Angeles agents, the man observed leaving the vicinity ' ^ 
I of Campbell s apartment did so m a Chevrolet Corfetfe which is a sports car. 

[ ■ - The description of-. "‘-r’ -V • 

I s generaUj similar to that of the man who entered CampbeU's apartment^.f 


'»*** v'l* ' 

" » s» * \ f * 

- • •» * /’*»*•* •*‘'**>^ V i V* 




ACTION: 


. 1 1 , 
. A . 


In view of the highly sensitive nature of our inquiries concerning 
Campbell and the fact we are uncertain that the individuarwe observed entering 
the apartment is identical witli the person seen driving away in a Chevrolet • 
sports car . • • the above information is not being . 

disseminated to the Xos Angeles PoUce Department at this time, • •• ■ ’ 

• ^ We are maintaining our observation post and any additional pertinent 
information obtained as a result of our inquiries in this investigation which can 
clarify this situation will be immediately reported to the Bureau for appropriate 
action^' ■ • . . .. - • 
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1962 


Mar«h 26, 

TO MR. BELMONT 

FROM C. A, EVANS 


Judith E. Campbell, referred to in the 
attached airtel, has associated with prominent 
underworld figures Sam Giancana and John =? 

Roselli, 

. A review of telephone toll calls from 

|Campbell*s Los Angeles residence reveals that 
Ion November 7 and 15, 1961, calls were made to 
lEvelyn Lincoln, the President’s secretary at 
phe White House. 

i 

Telephone toll calls were charged to 
Campbell to Mrs. Lincoln at the White House ^ 

on November 10 and 13, 1961. 

Campbell was also charged with a call to 
Mrs. Lincoln on February 14, 1962, at Ceda^ • 
of Lebanon Hospital in Los Angeles, where 
Campbell was a patient at that time. 

I The nature of the relationship between J 

Campbell and Mrs. Lincoln is not known. ' 

a Los Angeles private inves- 
tigator oi qul^ionable reputation, referred 
jto Campbell as the girl who was ’’shacking up 
/with John Kennedy in the East.” 



*r 


irr<^ 













Judith E* Campbell, referred to in the 
attached airtel, has associated with promine: 
underworld figures- Sam Giancana and John' 
Roselli, ' . . ; " ' - 


' • * 





I The natiir e_ . .Q f.J; he re lationship between 
Campbell and ~ ^ is . not la,own. - 


,of questionable reputation, feierre 
— it'6~"Carapbeli as the girl who was ^'shacking u 
/with the East." • . ■ • 






a Ml 



dear Hr, O’DonneXl; T'.- • i^jg 

? ■ .; Z thought you would ho interested in learning «£ o 

the following information whi<^ was developed in connection x 
with the investigation of John^Roselli, a t?est Coast hoodlum, 

^ Roselli has been in contact with Ju^th 3S, Campbell^ m • • '• '■ 

V'O. Angeles free-l^ce «tist,4' ■ •;■ . \ ,v )(.vv,C:’ f 2 3 ^7 - ' . 

./> .. ■■ ’ ”* ‘ ■' * ■'■■ ‘ ■'■■ ’ "■ '• 

A review of telephone toll calls from Cac^bell^tf v!,!' 


. V 


> i 





or the purpose .of those c^ls iii, not Icnowne • S . 

Information has also been developed tha^’ Camp'll! f ^ 


s been in contact with Sam Oiancana, m prominent i^ielSgci 

2 . ^ iiperworld figure* ' - 


. y. ^ • -V 5 ;. 


r*'? ' *JT 
CZZM* * -^* > 3 


f% .'l-f''*, • 


’ * -■ *. 2 -JiJ ^ ^ • >.- 


Xn the event additional information im f^eived 


U 


pgarding this natter^ yon will he immediately adi^ed, 

I ■ •. i jf - ' ■.■-.■ ,i.< ■■ f* .•_ 

Sincerely yoamg 


ca 


I|jU^ 


^4-v:: 


t ' 


-*/? » • V «. *■ >v _ j • .. <■ 

,• .J 'y- Xy.iA V.lfc' > 


■H 


t“Sfi 1? 


• u*'tdgar Hoover 


Tolson . 
Belmont . 
Mohr . 


-NOTE: Se^ coyer memo Evans *to “e 



6/62, same caption, .v3' , 


5 =lfMl(R 5 *" 18 l 


; CkJi ; %9m t I952^kkv;^f ^ 





■■ ■ V ■ ■i'.-c'- i- 


tr . - 


r. 


"t A. • * * V ^ ^ * 


. •*- - 1 


‘ * » V . 

, r ■ .» 


FelD3?uary 27 *’, 1032 
f /.• - 

BY COUBIEn SERVICE 




\l*‘ »■ 


•• - • 


HonoralDlo 

Special Assistant to tho President 
'The Tfliite lious6 ■ . . . - - 

TTashinjiton, -D. C# ‘ . ' 


O -V 


“11 


liy dear 


H-i. 


1 tlicusiit you vould bo. interested in leamins of 
the follcjyino: infoi-nation '?7liich v;as developed in connection 
T;ith the ir.vcsti; 3 a,tion of John- rvoselii, a Vest Coast hoodluta, 
Rosolii has been in contact with Judith E> Campbell, a 
*•• Los Anneles frce-ianco artist* • . 'i' ’ 





, . disclosed that on Voveraber 7 and 15, 1031, calls 

\ were nado to . Secretary, at . 

the VJhite liouso. ' . ’’ ’ 


■ i The relationship between • Campbell and 

or the purpose of thet'e calls is not known.' '' Vj 




Infonaation'has also been developed that Camp'bell 


O ' ” ^hns been in contact with Sam Giancana, a prominent Chicak'O .• 
” ^ £iuhderv;ox’ld figure. 


I i at ■ 


3 — i- In the event additional infortaatiog is received 

8 ^'pgarding this matter, you will be immediately advised. 

« ers 


CQC 







io il Oi 


Sincerely yours, 
0. Edqar Hoover 


'-V ' ^ •' 


I- 




•2/ 






HOUM SJllOViH*- 



. vu^ WA w^ isTOona group ^ 

V . . of forty tpodlums receiving concentrated attention^ that he ^ ® «' ^ 
> has been In contact with Judith X. CsonpheXU V • w S ^ 

,'%.■■.••< ■ '■ -4 • ■•’■’ ••• •• ‘ ■' ■ ' ' ' ■ -.r'''-'’ ' ;'•:>•• vH'ijo' ^ 

S V ' . 1 - ‘‘y - V * review of the telephone toll calls from Camobell** 2 - 


A review of the telephone toll calls from Campbell’s g ^ 
LOS angeles residence discloses that on Kov^nber 7 and 15, 19612^ 

■ ' ” Evel^ Lincoln, the President’s Secretary* -^4nK 

■■ *.t relationship between Campbell and Ers« Lincoln or 

the purpose of these calls is not known* 

Information has also been developed that Campbell has '.^4^'- 


■ ‘1 


• r* ‘ 
♦' 4 '^ /■ * 


; ^sociatea vith Sam Giancau^t « prominent Chicago underworld . 

* ‘ figure#' .. -. '* • '* i. •» '* ,, 

;?i . .v'X ! IXJ Campbell* £ frefr^lancs art tat, . Is divorced £ro«' 

• A' v'y'V • ^ *1 •('/»'. e" *X' . 

w 44 '‘ ■« 

made available to 



♦ ■>/- 


&?> 


Tolson . 
Belmont 
Mohr 


..... 

3?^^ Inforaatlon is ^Ing made available to, 

Honor^le y. Kenneth O’hoaneU* Special iLssistaht to 

-.''" 'L? ' *>• »<*rised of all significa§;»>devj$op85^s*’‘!v/Si^^ 

in this matter* - .--r: • •... ... S*,. •'^.••. ^* ;’.:v>y’v- 

•.•o;-.-r.>.- ,n , ; «; -•: ^ ^ 

1 ^ The Deputy Attomoy Geoersl 

t ' ‘ ‘ ? ‘ ® X--S, — * ^ 

1 *r. Herbert Hiller, i»p# ^ 

; dssJjrtuit rttorn^j Genml ^ X 4^ 




nay Oen«si;;.j.- .;^. . • 

we cover memo Ev^l&^^o jfii^|:^C/26/62 captioned as above. * 

■"■■•;'■■ t-^ r r- ■' >•■ & ' 

kR 7 ^^u2. :|s>v*54.’ . o ' '? ''.' ^ ■^-'' ’•' 



Trotter 
Tele. Room 
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b7C 





, *«M HO. \0 


Tul.ioti . 
(inlmoiil 
Mohr 
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‘ tIIVlTEl>^ STATES GOVERNMENTS 

M'emorandui'^' 


TO ; Mr. Belmont 

FROM : C, A. Evans 



date: March 20, 1962 


-p- 


Calluhaii 

Conrud 

DcLodch 

Evons 

Malone 

Rosen 

Sullivan 

Tavcl 

Tiollcr 

Tolo. Room 

Holmes 

Gandy \i 


V\ • c? . 

subject: JUDITH E. CAI,n?BELL Kennedy, Johh=F. 

ASSOCIATE OE HOODLUMS 
CRIMIN/iL INTELLIGENCE MATTER 


There is attached a restatement of information 
relating to telephone calls made to the President's 
Secretai’y from Judith Campbell's Los Angeles residence. 

This is being submitted as the Director may 
desire to bear this information in mind in connection 
with his forthcoming appointment v/itb the President. <5 



Alor 


dusty TPglg/Qsgj)' 





■a ■& 



In kcply^ Please Refer to 
File No. 


'UNITE^mTES DEPARTMENT OF JUSj:iQ 
FEDwRyBUREAU OF INVESTIGATl^ 




WASHINGTON 25, D. C, 

March 20, 1962 


JUDITH E. CAMPBELL 

LOS Al'IGELES, CALIFORNIA,., 

-is 


Infoi’raation has been developed that Judith E» 

Campbell, a free-lance artist, has associated v/ith prominent 
undcrv/orld figures Sara Giancana of Chicago and John Roselli 
of Los Angeles, 

A i-eview of telephone t.oll calls from Campbell's 
Los Angeles residence discloses that on November 7 and 15, 

1961, calls were made to Evelyn Lincoln, the President’s 
Secretary at the V/laite House, 

Telephone toll calls v/ere charged to residence 
Campbell rented in Palm Springs, California, to Evelyn Lincoln 
at the VHiite House on' November 10, 1961, and November 13, 1961 

Campbell was also charged with a call to Mrs. Lincoln 
on February 14, 1962, fi-om Cedars of Lebanon Hospital in 
Los Angeles, v/here Campbell was a patient at the time. 

The nature of the relationship between Campbell 
and Ml'S, Lincoln -is not known. 

j a Los Angeles private investigator of 

questionable re'Dut ation. -a dvised that he has seen Campbell 
with John Roselli. [referred to Campbell as the girl 

who was ’’shacking up witii ^^ohn Kennedy in the East.” 


o 


'pRE\))0i]SL.'9 VEh^Pi5t]> 




JJccorfsor 2Xf X97Q 


\ / 
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Eicliard iieonardtr 
S^ite 1200 

431 Kiorfel^ Cacsdest Drive 
Beverly Hlll8|f California 90210 

Dear Esr» Leonards 


1 - Mr. Mintz 

Legal Counsel 




^is ia in further responee to your aOministrativ© 
tmder the Freedoci of information act from the partial 
denial by the Federal Bureau of investigation of your request 
for access to recor^ pertaining to your client^ 

Ks. Judith Campbelx“i&Kner» 


hs a result of your administrative appeal to the 
Department of Justice^ documents from our central files were 
reviewed with a staff member of the Department’s Freedom of 
Information Ja>ct Appeals 0nlt* Pursuant to this review, 
additional i>ortions of five documents previously released to 
you are being disclosed. 


also, on© additional document previously withheld 
ist being released* Excisions have been made from this 
docomont in order to protect naterial which is exempted 
from disclosure pxarsuant to Siibsections <b) (2) ^material 
related solely to the internal rules and practices of the 
FBI) and (b) (7) (C) (unwarranted invasion of the personal 
pr.ivacy of a third party) of Title 5, Pnited States Coda, 
section S52. 


Assoc. Dir. 

Dep. AD Adm.. 

Dep. AD Inv. 

Asst. Dir.: 

Adm. Serv. 

Ext. Affairs 

Fin, & Pers. _ 

Gen. Inv. 

Ident. 



inspection . 
Intall. 


Laboratory 

Legal Coun. 

Plan. & Eval. 

Rec, Mgnt, 

Spec!?* Inv. 

Training 


liinclosures 
JFLimjg (8 


Telephone Rm.^^ge 
Director 


/ 


Sincere; 




'ours 





. / i 


// 


]g)0% 



G. K. 

.\Q\.Cia'5{^dfee' Kelley 
Director 


e JAN 


-- iv// 


hr j 

ivK 


TELETYPE UNIT I I 




J / ^ 
> '1 



J 0 >'’ 

Wt zi!- 

M 6 


GPO : 1976 O - 207-526 


Richard D 


Esq 


Leonard r 


I 

I 


III 


I ; •// 

it ' 

J i y ' 

1 ~ Assistant Attorney General for Administration ^ } 
Attentions FOIPA Administrative Unit (Room 1134) 

1 - The Deputy Attorney General 

Attention; Quinlan J. Shea^ Jr, 

1 - ADIC, Los Angeles (FOIPA Information) 


NOTE for ADIC, Los Angeles (FOIPA Information) - Because of 
the importance of this material, the impact and full 
ramifications of this release were personally discussed with 
Mr. Quinlan J. Shea, Jr., Chief of the Freedom of Information 
and Privacy Appeals Unit, and thereafter with Mr. Harold R. 
Tyler, Jr., Deputy Attorney General, on 12/6/76. Release 
of this addditional information is being made upon the 
instructions of DAG Tyler, and the documents released will 
reveal the identity of former President Kennedy. 


APPROVED: A Vti. .. .. ^ 

Director ^ 

kssoo. C^n. Inv, 

Dep. AD IcJsnt . . 

Dap. AD Inteil. — 


Coun.._. 

FFm. Ir*3p 

S. & 1 , 5orv. 



Spec, hiv, 
Jrrin.ViO... 





Memorandum to Mr. Belmont 
RE; JUDITH E, CAMPBELL 


particular reference to her connections with 
hn Roselli, Samual Giancana and other nationally known hoodlums. 

received. Angeles Office wiU furnish any pertinent information • 





jr -I* 
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% 


- 2 - 


TO 


datb: 


FROM 


subject: 

.v: y 

,r« 


Mir. 

C, A. Evans 


8/2J/62 



JOENROSELU 

ANTI-RACKETEERING 


J[6hn RoseUi is the subject of intensified investigation in California 
in connection with the Criminal Intelligence Program. , During our investigation 
of RoseUi we picked up information connecting John RoseUi with ^^jcd.th'CampbeU 
who we have- determined has been in telephonic contact with &rtii^iancana, 
Chic^o gangster and with other underworld figiires. In addition, she is the 
I individual who has been in' telephonic contact with Evelyn'lincoln, the President's 
1 secretary at the White .House. ' The nature of th e relationship between CampbeU 
and Mrs, Lincoln is not known. However, one _ . a private investigator 

I of questionable reputation in Los Angeles, has alleged that Judith CampbeU at • 

1 one time had an affair with President Kennedy. ' The information concerning 
I CampbeU^s contacts with the President’s secretary has been furnished previously 
I to the White House and the Attorney General. 


In connection with the investigation of RoseUi and CampbeU, our 
Los Angeles office has been maintaining an observation post on the apartment 
of Judith CampbelL On 8/7/62 one of our Los Angeles agents observed two 
I men on the balcony of Judith Campbell’s apartment. According to our Los 
Angeles office, CampbeU resides in a second floor apartment at the front of 
the building and access to her balcony is through a pubUc corridor on the 
second floor of the apartment building, which corridor leads to a door opening 
out on the balcony,' One of these men was observed to knock on the window of 
CampbeU’ s apartment and then enter the apartment... It could not be determined 
whether the m a n who went into the apartment took anything from the apartnaent 
I with Mm when he departed. According to Los Angeles, CampbeU was not in her 
j apartment at the time of the entry. Subsequently, a man answering the descnp- 
.. *tion of the individual who entered ramphpiv.g anartm^nt was observed leaving^ 

II I Lhp arpa j n an automobil'e-^regis tered to( _ 






iSlemoranduin to Belmont 
RE: JOHNROSElB 





^^associate ofi has indicated to the Dallas Office thaf one" of 

had obtained a Chevrolet Sports car and was possibly in California, 
According to our Los Angeles agents, the man observed leaving the vicinity 
of Campbell^s apartment did so in a Chevrolet Corvette which is a sports car. 


II 


is 


The description 

generally similar to that of the man who 


entered CampbelFa apartUitJlitT 


ACTION: 




In view of the highly sensitive nature of our inquiries concerning 
Campbell and the fact we are uncertain that the individual we observed entering 
the apartment is identica l wlthJthe p erson seen driving away in a Chevrolet 
sports car registered to the above information is not being 

disseminated to the Los Angeles Police Department at this time, 

1 

We are maintaining our observation post and any additional pertinent 
information obtained as a result of our inquiries in this investigation which can 
clarify this situation will be immediately reported to the Bureau for appropriate 
actioE^ 
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TO MR. BELMONT 
FROM C. A. 


EVANS 


Mat«h 26, 1962 


Judith E. Campbell, referred to in the 
attached airtel, has associated with prominent 
underworld figures Sam Giancana and John 
Roselli. 


. A review of telephone toll calls from 
ICampbell's Los Angeles residence reveals that 
Ion November 7 and 15, 1961, calls were made to 
lEvelyn Lincoln, the President *s secretary at 
phe White House. 

Telephone toll calls were charged to 
Campbell to Mrs. Lincoln at the White House 
on November 10 and 13, 1961. 

Campbell was also charged with a call to 
Mrs. Lincoln on February 14, 1962, at Ceda?^’ 
of Lebanon Hospital in Los Angeles, where 
Campbell was a patient at that time. 


I The nature of the relationship between 
Campbell and Mrs. Lincoln is not known. 

a Los Angeles private inves- 
tigator oi questionable reputation, referred 
/to Campbell as the girl who was ’’shacking up 
/with John Kennedy in the East.” 


v/ 


■*r ‘ 










-Jl^y ' y 14 •^:>'v' ‘/ ■:.:?''■• T; Fetiruary 27, 1962 

^'’' •'•' --v ;/V.,;-:•>^^;^>^^>•yK^^^v^ coubieb ser?ic* /'S'tc::-;/ 

. •?; •' : 'f*:/ •* ^ -w’.' .. .:•* .V. ■ -/ VV.- ^»{V*-^>V w /;--^ 

•: ': : Honorabl© P, Kennetli O^Bonnell *' S' '^- 

•• •• Special Assistant, to tbe Presldeiit " 


Honorable P, Kennetb D'Honnell ■•••■’• •■•v■‘>^i;•^•■r^•ii<;^V ^ 

Special Assistant, to tbe President ‘1 

Tbe Wiite House..- ;V'.-. •• -:•.J^f';■■::;^•j.■•*^^v.^y ••.-•• 

Wasblngton, p.-.C.' '• >yv;-->V. 

By dear Hr, 0*X)onn©lli ^.i 

.., I thought you vould he Interested in learning of o 
tbe following information which was developed in connection x 
with tbe investigation of Joby Re sell i, a West Coast boodlun, 
Roselli has been in contact' with Judith S, Cainpbell, s * •- 
Los Angeles free-lance artist*. \ ,v ’:* • • .-v? 


J 

OO 

s . 

CQ 

^ i 

CD 

3) 

UJ 



8 : 

t» 

a 



• A review of telephone toll calls from Cac^bell^S 

residence disclosed that on November 7 and 15, 1961, calls •• .•■ ' 

were made to Evelyn Lincoln, tbe Presddent*s Secretary, at - 
the White Bouse,- -,\ >'^-'r’--‘'‘ -r.' ■■•'•'■■ 

s' '■■• • .1’- ti<' •'-:•■ V. j;:.-...-.v:-."f.. ;-\fV ^ .. ^’.7 -•-■ .?•. 

' The relationship between Campbell and Krs. l4ncola-^\;:::i,-...7^‘ 
or the purpose .of these calls ia not bnowa^ :■/ ^ k, . 

--1 ‘■■■^. rv .:'■-•■ * ‘ ■ ■ ■•!’ “’i* ■ -.-r*‘. ‘ '-•■ -- •--■■-•' lAi V- ■ 

I - " • Information has also been developed tha^' Campbiell - .1:' 

Kas been in contact with Sam Giancana, a prominent. Chicago, ©uv* -,,0r’>-v 

aiftiderworld figure* ■ : ••;•.- -. ..-'v..;, . .•■.■.oca -C-- 

II • •: ■-• .;--■ 

a. I * . lij the event additional Informstton is :&ceive4 y 


— ' — - :.v ‘ •-.rpi’r ---* .,- Sincerely yooTS, 

' Pa « M B JO 


. "!! ■■■-'• 7 : ■>.•.• A. ■ •- 'v K.k ' \'-H 


•NOTE: Sbq gcjyer memo Evans "Efe 

• JM : r mk , adgS I . - , . 

iJEC’.o Nrir gon' ‘ cjeiI 

JEK:asg;mac ^ 

(7) r. ^ 




‘ •- y., - V ;/*;£. (V * ;.V. • f 'ft 

0.‘ Edgar Hoover .•v*'- ’-' — 

IS ^lo %el^t}H 2 ?| 56 / 62 ,' same’ captL 

«ECJE1MD-DltfECi0l7 « .-■ r ^ f Tv •;••.■ 


’V' .' -.■.•■-*.^v- — "ijij 


FEB 2 8 196t 


■•.(• » V ; 


. • .«#*7 •- 

« -»i . « 

4<_, . ^ , 4 


W- 


• • • • ••“-•* • ^ ^ j*' ^ *■ , «i-v^ .*.w* , • V •“ 

The Attorney , 0 »era 


;.t’\>Y;\T':.i;-;.-' Director 


.'j ' ■ f°^of®ation has been developed is connection with Hni V-' 

^®^®®^^Satlon of John EoseXli^ one of the second groiip " ^ * r 

of forty hoodlums receiving concentrated attention- that he ^ ° > \ 
has been la contact with Judith S. CampbeU* •. • ■:■. ; .fvi ^ ' * 

t;»o telephone toll calls from Canpbell«a § I 
Los Angeles residence discloses that on Kovesnber 7 and 15, 1961? *■ 

calls WfiTfl tSrAlrPM Vi. - 7* ^ , 


ritvnrv^ The relationship between Campbell and Ers, Lincoln or 
the purpose of these calls is not toora, . 

w.y*‘r*V7 ’.I » T# X* Vi i 

• ■ Information has also been developed that Campbell has i 

underworld .rr-'"!-: 

«A<i «4 ' ^ Campbell, a free--lance artist,’! Is divorced ’;Crba''’^:^^V;’iv^ 

Elllian Campbell,- a television im^oducert ’ .&-.r.rv; ; V. 

• -■ • This information is being made available to 
Btonor^lo P* S^neth O^Doanell, Special ilssistaht tOz^he 

President.: ^ 


' ■ Ton will be advised of eXl 

la this &&ttsTs ‘ • r. r. 


• ^ *' wr-. ,'*c • ' ■ .-j 


we cover memo Evl^^^o ^^fii^tPE/26/62 captioned as above, 
3termk,asg. •- '■ '• 

■jEK-.asg^^r ^ ' j 


JEK: asg 
(lOJSSCf 







'ONITED STATliS GOVERNMENT 

Aiemoran'dum ^ 


TO 


Ml** Bolmont 




date:' MaTch -20, 1902 


FROM : C. A. Evans 


subject; JUDITH E. CAI.IPBELL Kennedy, Johii-:F. /- 

ASSOCIATE OF HOODLUMS 
CRIMIN/vL INTELLIGENCE MATTER 


There is attached a restatement of information 
relating to teiexjhone calls made to the President's 
Secretary from Judith Campbell*s Los Angeles residence. 

This is being submitted as the Director may 
desire to bear this information in mind in connection 
with his forthcoming appointment v/iti) the President. 


Enclosure 

h' \y 

AAS aap - ' 

( 6 ) ^ 



6 Sk ^ ^ ^ < 3,0 




In Ucj>Iy, I'lcasc Refer to 
File No. 


UNITED STATES DEPARTMENT OF JUSTICE 
' FEDERAL BUREAU OF INVESTIGATK 


1 


WASniNCTON 25, D. C, 

March 20, 1962 


y 


JUDITH E. CAMPBELL 

LOS AHGELES, CALIFORNIA, . , 


Information has been developed that Judith E. 

• Campbell, a free-lance artist, has associated v/ith prominent 
underworld figures Sam Giancana of Chicago and John Rosel],i 
of Los Angeles. 

A review of telephone toll calls from Campbell’s 
Los Angeles residence discloses that on November 7 and 15, 

1061, calls were made to Evelyn Lincoln, the President’s 
Secretary at the Y/liite House. 

Telephone toll calls were charged to residence 
Campbell rented in Palm Springs, California, to Evelyn Lincoln 
at the Y/hite House on November 10, 1961, and November 13, 1961 

Campbell was also charged with a call to Mrs. Lincoln 
on February 14, 1962, from Cedars of Lebanon Hospital in 
Los Angeles, v/here Campbell was a patient at the time. 

The nature of the relationship between Campbell 
and Ml'S. Lincoln is not known. 


a Los Angeles private investigator of 
questionable repu'bat ion. • advised that he has seen Campbell 
Y/ith John Rosclli. referred to Campbell as the girl 

v/ho was "shacking up witli ‘'John Kennedy in the East." 




o 




MEMORANDUM FOR THE DEPUTY ATTORNEY GENERAL 

Re: Freedom of Inforirf ^'^ jn Appeal 

of Judith Campbeir^xner 
Attorney: Richard D. Leonard 

ACTION MEMORANDUM 


Background 


Ms. Judith Campbell Exner, through a previous attorney, 
filed a request with the Federal Bureau of Investigation for 
copies of all records pertaining to herself. Upon the failure 
of the Bureau to issue a timely response, she filed this 
appeal . 1 / 

I 

Departmental Positions 


The Bureau and I are in disagreement as to the disposi- 
tion of a portion of the records involved in this appeal. 

Facts and Discussion 

The Bureau maintains no main file on Ms. Exner. In- 
formation concerning her appears in ninety-two reference 
serials ["see references"] from j^^ 0 _'^ureau' s central files 



^i/C>9A7 


1/ Upon the failure of the Department to ^judicate this 
appeal on a timely basis, Ms. Exner filed suit in United 
States District Court for the Southern District of California. 
The court denied the Department's motion for a stay of the 
proceedings and ordered the processing of both the initial re- 
quest and this administrative appeal. The Bureau subsequently 
made available a significant amount of material. The -Ninth 
Circuit has since issued a ruling stating that the District' 
Court should not have "ignored" our position on the s^a;^^ 
motion and remanding for possible further consideratioii.'^^'*' 4 
Under the circumstances, however, I propose that we 
adjudicate the appeal, as suggested by the Civil Divisiofilf 


'^1 


Jo// 


and one serial from former Director Hoover's "Official and 
Confidential" ["O.C."] files. Seventy-six of these serials 
were properly processed by the Bureau, according to our 
precedents, in the course of its initial review. Content 
excised from released documents and seven serials which were 
withheld in their entirety are exempt from mandatory release, 
in my judgment, pursuant to the routine application of exemp- 
tion 2 [internal agency practices] and three clauses of the 
investigatory records exemption, 7(C) [unwarranted invasion 
of personal privacy], 7(D) [identities of confidential sources] 
and 7(F) [danger to law enforcement personnel]. Of the ma- 
terial wd.thheld, the Bureau has now agreed to release to Ms. 
Exner certain portions of eleven serials [other portions of 
eight of these same serials have already been made available] . 
The Bureau has, however, objected to the release of portions 
of five other serials [other portions of four of which have 
already been made available] , on the basis that the releasable 
substantive information contained therein has been made avail- 
able to the requester by means of documents already provided. 

I concur in the factual conclusion that, in every instance, 
the substantive information contained in these five serials 
has already been made available to Ms . Exner . In fact , some 
of these withheld records are merely cover pages of Bureau in- 
vestigative reports which simply S 3 mopsize the detailed material 
contained in the reports, which has already been released to 
her from the bodies of the reports . The Bureau contends that 
to release the material "again" constitutes an unnecessary ad- 
ministrative burden neither compelled nor contemplated by the 
Act. I disagree, in accordance with our precedents, and my 
proposed letter gives Ms. Exner the option in the matter. 

^ My second area of disagreement with the Bureau concerns 
certain excisions from three documents [two letterhead memo- 
randa dated March 15 and August 17, 1962, plus a note dated 
March 26, 1962, all three of which were from Mr. Evans to Mr. 
Belmont] which were among those serials originally released. 
Copies of these serials, with and without the excisions made 
by the Bureau, are at Tab A. The considerably fewer excisions 
I propose are indicated in red on the complete-text copies 
[administrative markings could also be deleted, to the extent 
they were previously]. Two of the statements, in quoting an 
allegation made by a certain private investigator, describe 
"Campbell" as "the girl who was 'shacking up with John 
Kennedy in the East.'" The third statement, reflecting the 
same rumor, notes that ". . .a private investigator of 

questionable reputation in Los Angeles, has alleged that Judith 
Campbell at one time had an affair with President Kennedy." 

The Bureau excised the name of the former President from these 
comments and contends that it should continue to be deleted on 
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the basis of exemption 7 (C) , on the theory that its release 
would constitute an unwarranted invasion of the privacies 
of the Kennedy heirs . In my judgment, the application of 
this general principle to these particular records is not 
appropriate. 7J The Bureau has already released the critical 
allegation in each document with only the name of the former 
President deleted. I agree with the release of the allega- 
tion, but not with the excision of President Kennedy's name. 

It is my judgment that release of the name of the former 
President will not serve to further invade the privacy of 
the Kennedy family. Given what is in the public domain, 
taking out his name is nothing but a mechanical application 
of a general rule in an inappropriate specific context. 

The third area of disagreement concerns the Bureau's 
handling of certain portions of the same three records , as 
well as two other records [a letter to Kenneth O'Donnell and 
a memorandum to the Attorney General, both from Director 
Hoover and both dated February 27, 1962]. These latter items 
are at Tab B, in both ^anexcised form and as released by the 
Bureau; my recommendation is that both of these items be re- 
leased with no excisions [again, with the possible exception 
of purely administrative markings] . Certain portions of these 
five records directly link the requester to the White House, 
not as a matter of rxamor, or mere allegation, but as a matter 
of fact. It is shown that Ms. Exner was in telephone contact 
with Ms. Evelyn Lincoln, President Kennedy's personal secretary. 
Unlike the "shacking up'' allegation, the release of which can 
do no one any real harm, the Bureau has actually released what 
must be viewed as a significant corroborating fact in support 
of Ms. Exner 's own allegations as to the fact of her relation- 
ship \7ith President Kennedy. It also appears from these ma- 
terials released that Director Hoover brought all of this 
information [ i . e . , Campbell's association with Roselli and 
Giancana, the allegation about -Campbell and President Kennedy 
and the fact of Campbell's calls to Ms. Lincoln] to the personal 


7J You have previously held that the release of "quite inti- 
mate or personal" information about a deceased person could, 
given the appropriate circumstances, constitute an unwarranted 
invasion of the privacy of an heir. No. 1507a, Nat ional 
Enquirer and John M. Cathcart . As in the appeal of ' 
for Sumner Welles material, however, we are dealing 
reports concerning statements of an allegation, 
the extent to which the "rumor" circulated in 1962; 
that its circulation in 1976 [Parade, Nov. 7, 1976, 


nere wrtn 
We do not know 
we do know 

page 2] is 

widespread. The "gross" invasion of the privacy of the Kennedy 
heirs on this point has already occurred. 


b 

b 
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attention of the Attorney General and the Special Assistant 
to the President at the White House, When the actual in- 
formation is coupled with the fact of such action by Director 
Hoover, it constitutes strong cir cums tantial corroboration 
of Ms. Exner's statements that she had an intimate .-relation- 
ship of some duration with President Kennedy. If the privacy 
of the Kennedy heirs was to be viewed as outweighing the 
presumed public interest in disclosure in this area, the por- 
tions of these five documents showing a definite connection 
between Ms. Exner and the White House should have been with- 
held ^ their entireties . Taking out the names of Ms. Lincoln 
and Mr. O'Donnell was hardly sufficient to do the job. 

Given the situation with which we are confronted, in 
light of what has already been released, your options are 
narrow and not particularly attractive. My own view is that 
the names of Mr. O'Donnell and Ms. Lincoln should be rein- 
stated -- if for no other reason than to avoid looking silly. 
Given the known (and released) facts that Ms. Exner "called 
the White House" and "has been in telephonic contact" with 
someone at the White House and that the "nature of the re- 
lationship between Campbell and [excised] is not known,” etc., 
it is obvious we knew that Ms. Campbell /Exner called someone 
[a Secretary with a capital "S"], but that we did not know why 
or what was said. By a process of elimination, the fact that 
our "source" was telephone toll records can be demonstrated -- 
I believe with logical certainty. The fact that we had access 
to such information is very persuasive -- although not con- 
clusive -- that the actual telephone companies were our source. 
For a number of reasons, I propose that this information be 
reinserted by you as well. 

r 

Admitting that we had access to telephone toll records 
[in this particular case] does minimal violence to our general,' 
overriding principle of protecting source identities. There 
are two definite beneifts to be gained by the course of action 
I propose, however, both of which redound to the benefit of 
the F.B.I. First, we show that the Bureau was not keeping tabs 
on President Kennedy himself [one current rumor] and, second, 
we show that Director Hoover coiranendably brought this informa- 
tion to the attention of the proper individuals . Both Director 
Hoover and the Bureau have been accused of seeking out and 
storing up "dirt" on prominent persons to use for improper pur- 
poses. A logical target of such activities could well have 
been the President. In this entire episode, however, the 
Director and the Bureau handled themselves well, with the ulti- 
mate result that a connection between organized crime and the 
President of the United States was snapped, after being un- 
covered by the Bureau in the course of a perfectly proper in- 
vestigation. Nothing we can do now will thwart Ms. Exner. The 


privacy of the Kennedy family is beyond saving [by no means 
solely or even largely as the result of the Bureau’s release 
in this case] . I believe that we may as well salvage what 
we can. 

The last area of disagreement concerns the single 
serial from Director Hoover's "O.C." files. This serial, 
which is at Tab C, consists of two pages and was not re- 
leased by the Bureau. One page is a letterhead memorandum 
from Los Angeles titled with the name of the requester which, 
like the five serials discussed above, reiterates information 
containe'd in docxments which have been released to the re- 
quester. It reflects her organized crime connections, the 
"relationship" with Evelyn Lincoln and the "rumor" that 
Campbell has been intimate with President Kennedy. The other 
page of the serial is an internal cover memorandum, dated 
March 20, 1962, which states that the information contained 
in the letterhead memorandvim is being provided by Mr. Evans to 
Mr. Belmont for the benefit of Director Hoover in light of an 
impending meeting scheduled between himself and President 
Kennedy. 3/ The Bureau contends that the letterhead memoran- — 
dvim shoulcT not be released for the same reason [that it is 
duplicative] addressed and rejected above. In this case, more- 
over, I really don't agree that the "information" it contains 
has already been made available to Ms. Exner. The "linkage" 
of the content of the letterhead memorandum with the internal 
cover memorandiim puts the same old facts into a somewhat unique 
factual perspective. In any event, the statutes deal with 
"records," not "information." The cover memorandum, according 
to the Bureau, is outside the scope of this request, or, in 
the alternative, exempt from mandatory release in its entirety 
pursuant to exemptions 2 and 7(C). The Bureau's position on 
"scope," in my judgment, should be rejected out of hand. The 
cover memorandum relates to the letterhead memorandum and both 
clearly concern this requester. The exemption 2 argument is 


3/ There is no indication in the file whether this meeting 
actually took place, although other "information" leads one 
to conclude that it probably did and that they did talk about 
Ms . Exner . 


similarly indefensible. In my mind, a document which fur- 
nishes information on a particular individual in the context 
of that individual being a possible topic of conversation at 
a proposed meeting between the Director of the F.B.I. and 
the President of the United States obviously cannot,, be with- 
held as relating solely. to internal agency practices. 

The basic 7(C) argximent is slightly more tenable 
logically, but equally unpersuasive. The Bureau contends, 
as with the release of the former President's name in the 
serials discussed above, that the release of the cover memo- 
randum, ‘at least in conjunction with the letterhead memoran- 
dum, would constitute an unwarranted invasion of the privacy 
of the Kennedy family. For the reasons already indicated, I 
disagree. I recommend that both the cover and letterhead 
memoranda be released with limited excisions pursuant to 
exemptions 2 [administrative markings only] and 7(C) [the 
identity of the private investigator responsible for the 
rumor] . As with the doctments at Tab A, I propose leaving 
in the names of Messrs. Evans and Belmont. To do so is, in 
this- context, absolutely not an unwarranted invasion of their 
privacy. 

Recommendation 

I recommend that you modify the action of Director 
Kelley as indicated herein. A proposed letter to effect 
this result is attached. 




Quinlan J. Shea, Jr. , Chief 
Freedom of Information and Privacy Unit 
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Assistant Attorney General 

Civil Bivision 

Attention; Lynne K. Zusinan 

Assistant Director - Legal Cotinsel 
Federal Bureau of^nvestigation 

JUDITH KATHERINE^XNER 
V. FEDERAL BUREAU OF INVESTIGATION 
(U.S.D.C., S.D. CALIFORNIA) 

CIVIL ACTION NUMBER 76-89-S 


Attn : I 

Mr . Mints 


July 13, 1977 


eova,.. , 


Ref erence is made to t he conversation between 
Special Agent | | and Departmental Attorney 

Lynne K. Zusman on July 12 , 197/ , in which she requested 
an affidavit in support of defendant ’ s opposition to in 
camera inspection. 

Enclosed for your assistance and information are 
the o riginal and five copi es of the affidavit of Special 
Agent | 

Enclosures (6) 


Ik 


NOTE; 


Per request of DOJ Attorney, Lynn e K. Zusma n, 
original and five copies of Affidavit of SA I I 

Organized Crime Section, Division 6, being forwarded in 
support of opposition to ^ camera inspection. 


EPM: 



RE£ 44 

APPROVED! 


Dlrecior 

AsSOCi hlkj — 

Dep^ AD Acinii. 
Dep. AD Invu. 


,mera inspection. 

^ Adni. Sarv.-^jLee'al Ooun._ 
■ Grim. lnV!^d/i^bn. & Insp^ 
p. dob-c. I RsCi f/5snti 


Ident. 

Intell.^ 

Laboratory- 


Speo. Inv. 

Teclt. Sarvs. 

Training — 

Public AftSi 


Adm. Serv. — 

Crim. Inv. 

Fin. & Pers. 

Ident. 

IntoII. 

Loboratory _ 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 


Civil Action Number 
76-89-S 


JUDITH ■ KATHERINE EXNER , 

Plaintiff 

V. 

FEDERAL BUREAU OF INVESTIGATION, 

Defendant 

AFFIDAVIT 

I, Gordon 'G. McNeill, being duly sworn, hereby 
depose and say as follows : 

I have been a Special Agent (SA) of the Federal 
Bureau of Investigation (FBI) for approximately eleven' years, 
and for the past eight years have boen involved in 
investigations in the organized crime field. I am currently 
assigned to FBI Headquarters (FBIHQ) , at Washington, D, C. , 
as a Supervisor in the Organized Crime Section, specifically 

enclosure 


/ / / / 


F F \<^ a' 
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that Unit dealing with organized crime in the Western United 
States, I am thoroughly fam.iliar with the FBI's efforts in this 
regard including our use of informants, the necessity of main- 
taining their identities secret and repercussions which could 
ensue from disclosure of their identities, even inadvertent. 

As stated in the Affidavit of Special Agent Michael L, 
Hanigan, dated June 9, 1976, at page six, paragraph seven, 

"nearly all the documents containing information concerning 
plaintiff were .obtained from an anti -racketeering investigation 
of John Roselli." Other references to plaintiff were located. in 
files dealing with the broad subject matter of the FBI's criminal 
intelligence program as- it relates to certain FBI Field Offices 
in California. As previously stated in the Hanigan Affidavit, 
plaintiff's name appears in a small portion of these documents. ■ 
These documents ere reple.te with information pertaining to other 
individuals gathered by high level organized crime informants . 
Dissemination of the information received from these informants 
could, in my opinion, place their lives and physical well-being 
in jeopardy as well as that of their families. Furthermore, 
disclosure of their identities could severely hinder this 
Bureau's abili-ty to continue to receive .high quality information 
in this complex area of investigation. These investigations 
consume years of effort to develop and premature disclosure of 
some of these sources could affect investigations in proqres.s 
/ / / / 

/ / / / , 

/ / / / - ■ ■■ ■ ' ■ ■' 



and compromise the future effectiveness of the sources in 
gathering quality information in the organized crime area. 


/ r"7vw 


■ - /f' / * - • 


GORDON G.— MC NEILL 
Special Agent 

Federal Bureau of Investigation 
Washington, D. C. 


Subscribed and Sworn to before me this -6 .Y/l day of 
. . 1977 . 




Notary Public 


My commission .expires 


ifc* 


\ 
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FEDERAJj G.07ERME!?!? 

RICHARD C. LEONARD 
Attorney at Law 
433 North Camden Drive 
Suite 1200 

Beverly Hills, CA 90210 
(213) 278-9750 
Attorney for Plaintiff 


1^. 
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CLERK, U.S. DISIR.CT COURT' 
SOUTHERN DISTRICT OF CALIFORNIA 
BY DEPUTY 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 




JUDITH KATHERINE EXNER, 

Plaintiff, 

-vs- 

FEDERAL BUREAU OF INVESTI- 
GATION, et al.. 

Defendants. 


CIVIL NO. 76-89-S 


STIPULATION AND ORDER 


:/ 


IT IS HEREBY STIPULATED AND AGREED, by and between the 
parties hereto, through their respective attorneys of record, that 
the Government’s Motion for Summary Judgment and plaintiff's 
Request for In Camera Inspection set for Monday, July 18, 1977, at 
10:30 a.m. , before the Honorable Edward' J. Schwartz, be continued 
to Monday, August 1, 1977, at the same time and place. 

This Stipulation is entered into at the request of 
counsel for the Government who had important business in Washington 
which has to be attended to on Monday,' July 18, 1977. 



^ I / 
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DATED: July 1977. 


terry J. KNOEPP 
United States Attorney 



By /S 


HARLES H. dick, JR. 
Assistant U. S. Attorney 
Attorneys for Defendants 


ORDER 

Good cause appearing, IT IS SO ORDERED. 
DATED: July , 1977. 


EDw amJ srajtwmT? 


UNITED STATES DISTRICT JUDGE 
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August 10, 1977 




5EDERAI* 60VERMEH? 

Honorable Edward J. Schwartz 
United States District Court 
Southern District of California 
San Diego, California 92189 

Dear Judge Schwartz ; 

Reference is made to suit captioned 
Judith Katherine-^Ex ner v. Federal Bureau of Investi- 
gation , et al. , Civil Action Number 76-89-S. 


Enclosed please find a cop y of the 

Affidavit of Special Agent (SA) f 

Federal Bureau of Investigation (FBI) Headquarters, 
Washington, D. C. , to be filed August 12, 1977, in 
compliance with your order of August 1, 1977, for 
in camera inspection. 

Department of Justice Attorney Lynne K. 

Zusman, has advised that with your permission the FBI 
may maintain the ^ camera dociiments at our San Diego 
Office. These dociiments will be made available at your 
convenience by Special Agent in Charge Ronald L. Maley, 
or his assistant.,: John C. McGinley, at 231-1122. 

"t/ 


b6 

b7C 





lionorable Hf* Scbwarfcss 




IX^^Al CO^SCll X i'^srisicnr 
I JI ::eaaquarfc«rs, my j5fi! ccntaqtea at itTi? ayrl^r 
334*^4522, if yctj liesire asy fartSicr ascistanco. 

Sincerely yours. 


Jolm A* rlnt ?5 

Fissistaat jajrector ■»• x-egal Coimnel 


£riclo 8 urc 

1 •« TXchaxd C. Xeonard, I'sq* 
fj-titorntiy at law 
433 liortli Caiyaen triw 
Suite 1200 

Beverly mia, California S02X0 

1 ~ rsssistant f^ttorney C'c-noraX (Xncs» 2> 
Civil BivisioR 
Attentions lyano tunran 

1 « baitst^ States A.ttomey (fac,> 
Southern Bittrict of California 
Attentions Charles l>V Mol:, ^r* 
rjisistaat Initeti States listorney 

NOTE: 


Per instructions from DO J Attorney Lynne K 


Zusman, copy of Affidavit of SA 
herewith . 


transmitted 


,i-s i ' 


l 3 TiCuZi 
lUC'^Ji A3 Ur/»- 









***111*** ‘ *i« »«-^| ^ «' » ■ ^-k. ;---.j^.J^*a-jAt.*‘i r«r'»‘*irf >*irf -"j 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
_ 26 _ 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OP CALIFORNIA 


JUDITH KATHERINE EXNER, 

Plaintiff 

V. 

FEDERAL BUREAU OF INVESTIGATION, et al. 
Defendants 

AFFIDAVIT 


Civil Action Number 
76-89-SA 




1 , Marvin Lewis, being duly sworn, depose and 
say as follows: 

(1) I am a Special Agent of the Federal Bureau 
of Investigation (FBI) , assigned in a supervisory capacity 
to the Freedom of Information - Privacy Acts (FOIPA) Branch 
of the FBI, Washington, D. C. 

(2) Pursuant to the Court’s Order of August 1, 
1977, I have prepared documents responsive to plaintiff's 
FOIPA request for the Court's jLn pamera inspection. These 




have been previously described in Exhibit A to Second Affidavit 
of Michael L. Hanigan, dated June 9 , 1976 (hereinafter 
Second Hanigan Affidavit) . 

(3) As explained in the Second Hanigan Affidavit, 
documents containing information identifiable with the plaintiff 
were scattered through volximes of materials concerning the 
investigation of others. The full document in which plaintiff's 
name appears is being submitted. The in camera documents have 
been assembled on "file backs" and in the order described in 
the Second Hanigan Affidavit. An index sheet has been attached 
to each package, and each package is lettered sequentially. 

This sheet also sets forth the page number in the Exhibit to the 
Second Hanigan Affidavit where the document has been previously 
described and the pages in the document which are pertinent 

to plaintiff's request. 

(4) Plaintiff's counsel has been advised that 
additional administrative material previously withheld would now 
be released pursuant to a change in Department of Justice policy 
regarding instances in which the exemption allowed by Title 5, 
United States Code, Section 552 (b) (2) is asserted. Routing 
blocks and routing stamps have been released pursuant to this 
change. Pile nximbers previously withheld only for convenience 
of processing have also been released. Exemption (b) (2) , in 
conjunction with (b) (7) (D) , will continue to be asserted to 
withhold informant symbol numbers. These numbers represent the 
internal FBI practice utilized to protect the identity of 








• • 


sources from unauthorized disclosure. They play an integral 
part in affording maximtun security to FBI informants. Release 
would cause a breakdown in the security system and could assist 
in the actual identity of the sources. 

(5) A close review of all docviments in preparation 
for this am camera review has revealed several instances where 
plaintiff's name appears on a page of a document which was 
heretofore not considered for release. This oversight was due, 
in most instances, to the fact that the initial processing of 
these documents had overlooked an index at the very end of 
several FBI reports and had instead relied only on the table of 
contents at the beginning of these reports as the guide in 
locating the specific pages within the document which contained 
information pertaining to the plaintiff. These additional 
references to the plaintiff have now been processed pursuant to 
the Freedom of Information Act (FOIA) . Several additional 
"administrative" or "cover pages" and synopses of FBI reports 
which contain a reference to or mention of the plaintiff's name, 
have also been processed for release. In one instance, a docu- 
ment was withheld which contained substantially the same 
information as another which was released in part. The former 
has now been released to plaintiff consistent with the release 
of the latter. 

(6) The aforementioned changes and corrections set 
forth in paragraphs four and five, supra., are included in 
the documents available to the Court for im camera inspection 


hereof as Exhibit A.) 





(7) Those portions of the documents for which no 
exemption is claimed have been marked through with a yellow 
highlxghter • Thxs xs the materxal whxch has now been released 
pursuant to plaintiff's FOIPA request, administrative appeal and 
the current camera review. Exemptions allowed by the FOIA 
have been noted in the margin. The notation "OSR," indicates 
that the paragraph is "outside the scope" of plaintiff's 

request and appears only on those pages listed on the index 
sheet. 



My commission expires 
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August 10# 1977 


Richaord C, Leonard, Esq, 1 

Suite 1200 

. .. 433 North Caiaden Drive \ ' - . .^\ : . 

^ Beverly Hills, California 90210 

. Dear Mr, Leonards - 

Reference is made to the Freedom of Information- . J' 
Privacy -Acts request of your client, Judith Campbell Exner, _’_ .^77* 
ynd subsequent litigation, ^ 

.please be advised that an examination of the 
■ documents within our central records in preparation foj 
the court ordered in camera review has revealed several . 

' instances where your client's name appears on a page of a ; 
document which was heretofore not considered for relepe. 

This oversight was due, in most Instances, to the fact that -■t,--'. 
the initial processing of these documents had overl^ked an - < 

Index At the very end of several FBI reports and had instead ‘Xr 
" relied only on the table of contents at the begi^ing of v ^ ■ 

these reports as the guide in locating the specific pages within. . 
the document which contained information pertaining to your , 

" client. These addlUonal references to her name have now been 
processed pursuant to the Freedcna of Information Act (FOIA) • - 

. ^ Several additional -administrative* or -cover pages* and spopses 
of FBI reports which contain a reference to or mention of her 
name, have also been processed for release. In one instance,. a ^ 
document was withheld which contained substantially the same 
information as another dociiment previously released. The fomer 


client to have FBI records relative to Ms. ^ner reproc^ss^d^vn. 
for the release of any administrative material no 
■ %'C exempt under Title 5, United States Code, Section 552 (b) (2). * - ^ 

i - -;' ■ Those records consisting of 29 pages containing excisions wherein 
exemption (b)(2) was cited have now bo^ reprocessed ^d are r-- . 
• ■ - enclosed. ■' /j'J 




i^airtel 


^ -I ~ , 

Attn: I 
1 -Mr. Mintz 
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8/11/77 


To! SAC, San Diego (66-1761) 


fEDERiO* GOVERmffiNf 

Via Federal Express 


Proias Director, FBI 
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JDDITH EaTHEEISIE EXIIEE 

V. FEDERAL BUREAU OP IHVES5TIGATI0N , et al. 
(U.S.D.C., S.D, CALIFOBI^IA) 

CIVIL ACTIOil Um-IBER 76-89-S 
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Di recto r* s*ec^ — 


Enclosed are the original and three copies of a let- 
ter from Assistant Director John A. Mints , Legal Counsel Divi- 
sion, to United States District Court Judge Edward 
dated 8/10/77? the original and four copies of the Affidavit of 
— 1 and one set of documents relating to plain- j 

tiff’s FOI-PA request. 

Plaintiff instittited captioned litigation to obtain 
documents pertaining to herself xmder the FOI-PA. Cn 
8/1/77., Judge Schwartz ordered the defendants to produce 
doexaments pertaining to this litigation for his ^ y ^ 

inspection by 8/12/77. ■>: (jL 

*• ♦ \ / 

On 8/5/77, Departmental Attorney Lynne K. Zusman 
advised that she contacted the law clerk to Judge Schvmrtz 
regarding the maintenance of these documents in the San Diego 
Field Office. As a result of these conversations, Ms. Susman 
advised that the Court had no objection to the San Diego 
Office maintaining the docinaents provided ^at they w^ld be 
made available to him at his c^eni^ce. ^ 

San Diego insure ^bat orig’^n^ and three copies Of 
enclosed affidavit are hand delivered to AUSA Charles H. Dick ,^_^^ 
Jr., for his filing and sery>oe on plaintiff no lat^a-^ifeaffr^ 
8/12/77. Further, insure hand delivery of original and 
copy ot letter to judge Schwartz from Assistant Dire^o^USiKtay." 

(Copies ofgtJhi^ 3(dt3t?^X|bepg mailed from Headquarter 


Enclosures (10) ^ 

Ep.M:<M^ ‘ b7c 

tHCloSiw ' « I 

py Original and four copies of Affidavit of SA | 

and in camera dociaments being forwarded to San Diego Office On 
8/1/77, Court ordered camera inspection of documents. After 
conversations with law clerk to Judge Schwartz, DOJ Attorney Lynne 
^ Zusman advised that would be pe rmissible for FBI to maintain 
documents at/San Diego Office. SA | | San Diego, advised 
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RICHARD dPLEONARD 
Attorney at Law 
433 North Camden Drive 
Suite 1200 

Beverly Hills, CA 90210 
(213) 278-9750 
Attorney for Plaintiff 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF CALIFORNIA 


JUDITH KATHERINE EXNER, 
Plaintiff, 


CIVIL NO. 76-89-S 


-vs- 


ORDER 


FEDERAL BUREAU OF INVESTI- 
GATION, et al.. 

Defendants. 





On August 1, 1977, at 10:30 a.m. , Defendants’ Motion 
to Dismiss or, in the Alternative, for Summary Judgment and 
Plaintiff's Request for In Camera Review came on for hearing 
before the Honorable Edward J. Schwartz. Following oral argument. 


and the Court's consideration of all Points and Authori 


filed 


in support and in opposition to the Mo 
it is *|]^reby ORDERED as follows : 


^^n , ^^and ^ev^ w of^^e file, 

not recorSsST 

*4 AU(3 SI 1977 


''C? Pl'aintiff's Motion for In Camera Inspection of a ll of 

iriiriujii. .. MiiLiMmi 

the Federal Bureau of Investigation documents relating to 
Plaintiff, Judith Katherine Exner, is granted; and it is further 
^ ORDERED that the Defendants shall make available to the 
Court all of the aforesaid documents on or before Friday, August I 2 ! 
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CLERh, u.ii. UlSiR.CT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 
BY DEPUTY 


UNITED STATES DISTRICT COURT 
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o 


JUDITH KATHERINE EXNER, 

Plaintiff, 

V. 




CIVIL ACTION NO. 76 - 89 -SAt 


FEDERAL BUREAU OF 
INVESTIGATION, et al. 


DEFENDANTS' REPLY BRIEF 




Plaintiff filed this suit undei. -the Fj-eedom of 


Information Act (FOIA) , 5 U.S.C. 552 and theTxiyaoy Ac 
5 U.S.C. 552a, seeking access to records 
the Federal Bureau of Investigation. After 


and the Privacy Ac^Y=^ 
ords maintaxned 



^A AU6 

motions to stay judicial proceedings pending comple_tior^ bwiubct* 


of agency review of the documents were denied, the 
documents were processed and released to plaxntiff except 
for portions of documents withheld to protect the privacy 
of third parties and confidential .information, the disclosure 
of which’ would reveal a confidential source, pursuant to 
5 U.S.C. 552(b)(7)(C) and (7) (D) . Defendants also withheld, 
under 5 U.S.C,. 552 (b)(7)(F) information from one docun^ent 
which would endanger the life or physical safety of law 
enforcement personnel » Material from^tx^ documents x*7as 
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withheld as agency deliberative material protected by 
5 U.S.C. 552(b)(5). Deletions were made on the basis of 
5 U.S.C. 552(b)(2). Due to a recent determination by the 
Deputy Attorney General, that this exemption should no 
longer be invoked to vyithhold administrative or routine 
markings, and other such material, the documents X'jhich 
contain deletions made on this basis are currently being re- 
processed to eliminate the deletions and therefore to disclose 
additional material. 

Defendants moved to dismiss, or in the alternat?.ve^ 
summary judgment and respectfully referred the Court to the 


Second Affidavit of Michael L. Hanigan and the memorandum in 
support of the motion. Plaintiff opposed defendants’ motion 
and. requested eamera inspection of FBI documents- Defendants 
how reply to plaintiff’s* papers and rely on the affidavit 
and memorandum earlier filed as well as the affidavit of 


fJ! 


i 


, Spccxal Ageitt of die Feuex'al Bureau of 


t TViria O 1 — i 


^ T •• 1 o 


Def 0rid3.nts ’ motion should pp gT^pntgd foir th .0 ire eSOTlG 
set forth in their prior memorandum since the contentions 
set forth in plaintiff's papers do not detract from or rebut 
the showing made by defendants that the defense motion 
should be granted. Defendants have shown that the material 
at issue has been properly withheld under the Freedom of 
Information Act and the Privacy Act. - 


DISCUSSION 

The Court is xvho.lly- justified in granting defendants' 
motion on the basis of the record now before it. In addition 
to the affidavits earlier filed, defendants have recently 
filed the McNeill affidavit. Mr. McNeill, a Supervisor in 
the Organized Crime Section of the Federal Bureau of 
Investigation, is assigned td. the unit dealing with 
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organized crime in the Western United States. McNeill- 
re-iterates Special Agent Hanigan's statement that nearly 
all the documents containing information concerning plain- 
tiff were obtained from an anti-racketeering investigation 
of John Roselli. McNeill further states that other references 
to plaintiff were located in files dealing with the broad 
subject matter of the FBI's Criminal Intelligence Program 
as it relates to certain FBI Field Offices in California 
and that plaintiff's name appears in but a small portion 
tfi' Liiese xiies. xhssa dooumerit-s are rsplsts with infer 
mation pertaining to other individuals gathered by high 
level organized crime informants. Dissimination of the 
information received from these informants could place 
their lives and physical well-being in jeopardy as well 
as that of their, families . (McNeill Affidavit, page 2). 

Furthermore, disclosure of these iden. 1 - 

xxj-xivitsi uxxc: X* JDJL £> aujLXJLuy tio conrxnue to tecexve 
^xgh qualxty information in this complex area of investiga- 
tion. These investigations cons-ume years of effort to 
develop and premature disclosure of some of these sources 
could affect investigations in progress and compromise the 
future effectiveness of the sources in gathering quality 
information in the Organized Crime area. (McNeill Affidavit, 
pages 2 and 3) . 

The legislative history of -the 1974 Amendments to the 
Freedom of Information Act makes it clear that while in 
camera inspection is an option available to the Court in’ 
Freedom of Information Act cases,- it should be used 

It 

sparingly and only because of a critical gap in the public 
record , presently before the Court. 

Before the Court orders in camera inspection the "govern- 
meht sho’iis* be given the- epportimity to establish by m ehns of 
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testimony or detailed affidavits that the documents are clearly 
exempt from disclosure.” H.R.^,.Rep. No. 93-1380, Conference 
Rep. 93d Cong., 2s Sess. 9 (1974); S. Rep. No. 93-854, 

93d Cong., Id Sess. 15 )1974). This legislative statement 
was relied on once again in the recent decision of the 
Court of Appeals for the District of' Columbia, Weissm an 
V. CIA, No. 76-1566 (D.C. Cir. , January 6, 1977; April 4, 

1977) (slip opinion attached). In that opinion the Court. 

noted: 
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* V/llicll SpGCXfxBd. pvloi-l-C 

record is sufficient to permit a legal 
ruling, the inquiry need go no further, 

157 U.S.'App. D.C. 340, 484 R. 2d 820, 

824 (1973) .... 

The reluctance of Congress and the courts 
to require ^ camera inspection is well 
founded. In camera inspections are_ bur- 
• densome an3°*^ are conducted without the 
benefit of an adversary proceeding. 

V-sugliix^ 8.24. A d^nis.]. of ^ con- 

and is inconsistent witli our traaxtxons. 
n^Tsissman, supra ^ pp* 10-11} 

The importance of endorsing this approach to in camera 

3 ^eview was underscored by the Court s appreciation of the 

true intent of Congress in this regard as well as by prac- 


tical realities. As the Court so wisely stated it: 

”In every FOIA case, there, exists the 
possibility the Government affidavits 
claiming exemptions will be untruthful. 
Likewise, in every FOIA case, it is 
possible that some bits of. non-exempt 
material may be found among exempt 
material, even after a thorough agency 
evaluation. . . . 

If, as appellant argues, these possibilities 
are enough automatically to trigger an m 
camera investigation, one willbe required 
in every FOIA case. This is clearly not 
what Congress intended, noi' what this 
Court has found to be neccessary . (Emphasis 
added. ) 

* (Weissman, supra , p. 11.) 1/ 


-XT See Ftn! 11 of Weissman opinion attached. 
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In a recent decision involving claims by the 
Department of HEW that inter-a'gency memoranda were exempted 
documents under 5 U.S.C. §552(b)(5) the Court rejected 
plaintiff’s urging that in camera inspection was required 
on the presumption that ’’Courts are to be trusted to be 
impartial and that a third-party review by a Court is 
more comforting than review by representatives of the 


agency resisting disclosure.” Morton-Norwich Products , 
Inc. V. Mathews , 415 F. Supp. 78,. 82 (D. D.C. 1976). 


'^he Couxt cha^ acteriseo. tms 


at tit tide as "supemciaily 


enticing if one overlooks the experience of history 
that indicates how arbitrary judges as well as others 


in authority become if they conduct their business in 
secrecy.” Ibid . The Court upheld the integrity of the 
administrative process thusly: 




wrougizuiTy to 


w'XUiiilO JuCl 9 


have ever inuicatea tnar rne aocuuieuu£» 

-exitiueu. xti uiic: 

o -H-i i^-rj o TinTAT ^xist Htld-8^ the amended 
thosf^ wtio iTTiproperj-y con- 
ceal,‘^5 iils.C. §552(a) (4) (f) . The 
FDA processes thousands of Freedom • 
of Information Act requests a year. 

It has a specialized staff which 
proceeds X'jith legal advice. The U.S. 
Attorney in contested cases reviews 
that advice. There is nothing in 
this- case to suggest that the agency 
has not been forthright or responsive. 
The Freedom of Information Act must 
proceed in an atmosphere of confidence 
in government . If the agency cannot 
be trusted, the Act will never work. 

It is a profound mistake to transfer 
administrative responsibility to j-udges 
on the theory that persons employed 
by the Executive Branch are riot honest 
or lack judgment. The effort to do^ 
this through the in camera process is 
misplaced." (Morton-MoCT'jiqh , supra , 
pp. 82-83.) 


* The necessity for the Court to give credence to the 


representations of government agency officials is xoell 
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established. In another recent opinion, the U.S. District 
Court for the District of Col^bia refused plaintiff’s plea 


for ^ camera review of Federal Trade Commission internal 
documents under 5 U.S.C. §552 (b)(5). Bristol-Myers v. FTC , 
Civil Action' No. 76-1364 (D.C. December 28, 1976) (Slip 


opinion attached) . Even as to the possibility of identifying 
non-exempt segregable material, the Court stated: 


”In view of the evident substantial 
and good faith compliance with the 
requirements of the law insofar as 
the other -disputed documents 
concerned, the Court will take the 
Commission at its w^ord and not re- 
quire ^ camera inspection." Ibid . 

(See also 'Wellford v. Hardin, 330 
F, -Siipp, 915 (D, Md. 1971)- 

Because of the sensitivity of these files as part 


of the Government’s investigation of organized crime • 

activities, their protection is especially important. 

f f '-s claim that defendants' withholding is uniust’ f''-“d 


i 


because segments of some or the eighty-six documents released 
partially' to the plaintiff have not been released, ignore the 
description defendants have made of the files where plaintiff's 
name appears. It is clear from the record that plaintiff's 
name merely appears peripherally in files largely unrelated 
to her, 1. e . , files dealing with other individuals and 
activities in which she was not . involved. Wherever her name 
appears, the material has been processed as responsive to 
the request for information about herself. However, where 
the material reveals the names of other individuals, other 
than Roselli and Sam Giancana, it has been withheld to 
protect the third party's identity. I'Jhere the material 
reveals a confidential source or confidential information 
furnished only by a confidential source, or would cause 
damage to law enforcement personnel, it has been withheld. 

Ttie sLatute amply supports the ^verhment's withholding of 
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JA^^£S F. DAV2Y, Clerk 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRISTOL-MYERS COMPANY , 

Plaintiff 

■• - V 

Federal Trade Coinmission, 

Defendant 


Civil Action 
No. 76-1364 


OPINION 

Plaintiff in this case is Bristol-Myers Company, 
' the maker of three nQn.-prescription internal analgesics — 
Bufferin, Excedrin and Excedrin P.M. Bristol-Myers is 


• j| ^ . 

• (FTC £'QGk^t ^S9175 a.H.-3gi-iig^ fa.lse a.dv^ 5 Z‘tlsiTig of tiiese 

^ ... 

products. The G^j^^ssion is also carrying on ad 3 udicative 


proceedings in irl^^bmpanion cases, American Home Products-, 
et al. , and Sterling Drug, Inc, et al. 

As, part of its discovery in Docket No. 8917, • •• • 

Bristol-Myers applied for the issuance of one subpoena duces 
tecum and three subpoenas duces tecum et ad tes tixicandum, 
all of which were directed to the FTC or its employees. 
However, on Hay 30, 1976, the administrative law judge 
handling the case denied access to a jsubstantial portipn of 
the documents sought. On May 6, 1976, Bruce Hafner, counsel 
for Bristol-Myers, served a Freedom of* Information Act 
request on the Commission for most of the documents psrtinentj 
to the complaint proceeding. On May 10th, the request was 
modified, excluding any_documentk already in_the possession • 
of Bristol-Myers . ' ■ ^ 

In response to this request, the Commission has 
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31,742 pages. i' It withheld, nowevcr, 1,300 documents 
(3,000 pages). Some of these documents are the subject of 
this litigation, which is before the Court on the Com- 
mission's Motion to Dismiss, and Cross-Motions for Summary 


Judgment. 


In its Motion to Dismiss, or in the alternative. 


for Summary Judgment, the government submitted an index of 

the withheld documents. See Vaughn v. Rosen , 484 F.2d 820 

(D.C. Cir. 1973), cert , denied , 415 U.s. 977 (1974). Tl\ey 

were divided into nine discrete categories: 

CATEGORY A, Intra-^agency memoranda 

CATEGORY B, XOO "Blue Minutes", i.e, reflections 
of the Commission's deliberations 

CATEGORY C. Documents from Commissioners 

■CATEGORY- D. Interview reports (ox expert 


CATEGORY E* Correspondence betv;een staff and 
consultatnts 

-CATEGORY P. One letter discussing a witness’ 

dissatisfaction v/ith his compensation 

CATEGORY ,G. Drafts and comments (of proposed 

rules, notice orders, and complaints) 

CATEGORY H. Staff written reports of interviews 
by counsel 

CATEGORY I. Memoranda from files of U. S. 

Pharmocopeial Convention 

After examining the index, Bristol-Myers v/ith- 
. drew its request as to many of the documents. Others have 


1. By affidavit, the senior FTC attorney assigned to this 
case stcites that he has spent more th^m 374 hours in search 
of the requested documents. 




1 
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been supplied to them through normal discovery channels'. 

The remaining papers^-^ are being withheld by the Commission 
under Exemptions 5^/ and 7 aV to the Act’s production rules. 
The Court finds the exemptions applicable. According'ly , the 
Commission’s Motion for Summary Judgment will be granted. 

Category A . According to the index, the majority 

• ♦ 

of the letters listed in this category are to the' Commission 
from heads of one of the agency's divisions or bureaus. 
Others are inter-departmental. These letters and memos 
consist of recommendations and opinions pertaining to ^ 
various aspects of the enforcement proceeding. Manifestly, 


5 / 

the documents are not investigatory.— Cons 


4- T rr 


exemption 7 A is inapplicable- iiowever, they are free from 
■'disclosure under the fifth exemption^/ Retail Credit 'Co. v. 


O y m ,/-v y~m 1 ■« i-l'Y V'w 4— 4- *■ 1 I •» « 4. ./O . *■ ^ ^ f \ 

My vajkii'N-> k & V.*-* v.* VA K.4.JUV-* v.»c«. ^ r\ \<x} \^J f 

Ta) { 5.) , (a) (7) - (B) (b) (9) {b) C13) - {14) (b) (16) - (17) ’ 

(b) (19) -(25) , (b) (27) ; Category B; Category C — (a) (1) , 

(^>) (4) , (b) ; Category D — (a) and (b) [factual portions only], { 

(c) ; Category E — (a)(7), (a) (11) - (12) ; Category G — (a), (b) , 
and (e) ; Category H. Thii. amounts -to 327 documents (765 pages)] 

3/ Exemption 5 protects ’’inter-agency or intra-agency memo- 
randums or letters which v;ould not be available by law to a 
party other than an agency in litigation v;ith the agency." 

5 U.S.C. §552(b) (5) . 

4^/ Exemption 7A protects "investigatory records compiled for 
law enforcement purposes, but only to the extent that the 
production of such records would interfere with enforcement 
proceedings." 5 U.S.C. §552 (b) (7) (A) . 

The Commission index repeatedly invokes Exemption 7A in 
situations in which the exemption is not even arguably 
available. _ . ■ _ . 

Citing MLRB v. Sears, Roebuck 5 Co. ) 421 U.S. 132 (1975), 
Bristol-Myers has argued that, certain documents in’ Cate- 
gories A, B, C,.and G are "final opinions .. .iiicide in the 
adjudication of cases" and. therefore must bo disclosed. 

See 5 U.S.C. §552 (a). (2) (A) . However, as counsel for Bristol- 
Myeirs aOknowledged at oral argument on those motions, the 
operations of the NLRB are sui gen eris . Justice White’s 
opin.lon in Sea.rs carefully confined the holding there to 
the unique structure of the Labor Board. Thorejfore, - Scars 
v;ill not 15^ invoked __»= - — -1 — — — - — 

m'- ■ ■ ■■ ■ 


FTC , 1976-1 Trade Cases 1(60,727 (D.D.C. 1976). 


Category B . These are the "blue minutes." They 


too fall under E^J^^tiption 5. Ash Grove Cement Co. v. PTC, 

511 F.2d 815, sj^l^.C. Cir. 1975). 

Catd^^i^VC. The fovir memoranda to the Commission 
f. ’ 

in subsection (a)' \6f this category are from various 


Commissioners- Discussed are such matters as the v/eaknesses 


of the case, proposed reviaions i.n the, corsplaint, and the 
relative merits of proceeding by complaint as opposed. to 


rulemaking. None of these documents need be produced. See 
Retail Credit Go. v. FTC , supra , at pp.68, 129-68, 130. 

The items in subsection (b) to Category C are 
described as "over 50 Circulations and Routing Slips from 
from Commiss ioners c.o.niz-a.iiii2ig theories.^- .strategics., .rs" • 


iiections or plans to take action." Exemption 5 app.l 

• here as ig. at p.68, 127. 

Category D . Those papers in 'subsections (a) and 
• (b) of this category are described as interviews, conver-’ 

• sations and discussionsv7ith expert consultants. Plaintiff 
seeks only the factual portions of these documents. 
Essentially, the Commission takes the position that the 
factual material in these papers is not "in a form that is 

severable v/ithout compromising the private remainder of 
the documents." EPA v. Mink , 410 U.S. 73, 89 (1972); see 
Montrose Chemical Corporation v. Train, 491 F. 2d 63 (D.C.- • ‘ 

Cir. 1972); X*7ashingt:on Research Project, Inc, v. Departm ent 
of Health, Education and Welfare , 504 F.2d 238 (D.C.Cir. 1974 t 
In viev/^ of the evident s bstantial and good faith compliance 
v;ith the req\xirements of the lav/ insofar as the other 
disputed documcn-ts a.ra_cbnccrned^ the Court will taJte__th£i 


JL 


Commission at its word and not require in camera inspection. 

Subsection (c) of tlj^e category is described as 
"reports of visits and conversations with expert consultants 
who are included on the witness list." Basically, these 
documents reflect discussions of trial strategy. The 
Court finds these exempt under both Exemptions 5 and 7A. 

See Title Guarantee Co. NLRB , 534 F.2d 484 (2d Cir. 1976). 
Climax Molybdenum Co. v. NLRB , 539 F . 2d 63 (10th Cir. 1976).^ 
See also Soucie v. David , *448 F.2d 1067, 1078 (D.C. Cir. 
iS71).; Wu v'. laatiorial Endowment for the Humanities , 460 F»2d 
1030,1032 (5th Cir. 1972). 

Category E. Plaintiff seeks only three letters 

I 

in this category. All are letters from complaint counsel j 

1 

to Veurious sxpsirts » Thes 0 a. 2 T 0 . firos froin disclosujco undoir 

'•n 

Exemption 5. See EPA v. Mink , supra ; Hickman v. Taylor , 

. 329 0,S= 495 <1947) - 

category 'u’his category consists of drafts of 
the complaint issued against Bristol -^5yers and a draft of a 
"Notice of Formulation of Proposed Trade Regulation Rule 
Relating to Advertising of Analgesics and an attached memor- 
andum." These documenis fully reflect the deliberative 
processes and attorney v/ork-product of the Com.mission and, 
therefore, are covered by Exemption 5. See Retail Credit Co. 
V , FTC , supra at pp.68, 126-68, 127. . 

Ca tegory H. This final category is composed of 
• the notes, taken by Commission attorneys, of interviev;s 
taken in connection v/ith the companion case, American Homs 
Products, et al . , of two experts. The. interviev/s v/ero 
conducted by counsel for American Home Products. The 
Commission contends that both sets of notes are exempt under 
section (b) (5) and (b) (7) (A) . 
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Whil6 the Commission has failed to sustain its 
burden of showing both that these documents are investi- 
gatory records and that their production would interfere 
v/ith its enforcement proceedings, the Court is satisfied 
that they are the work-product of the Commission's attorneys, 
and therefore free from disclosure under the fifth exemption. 


O' ■ 9 -O. 


United/ States District J^tidge" 

y 

Dated: December , 1976 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRISTOL-MYERS COMPANY 


V. 


) 

Plaintiff ) 
) 
) 
) 


Civil Action 
No. 76—1364 


FEDERAL TRADE COMMISSION 


Defendant ) 


npon cons idea: a.t ion pj: D<=.f ©ndant * s Motion to Di-SHliss 
.oa: . an ^iltex'nativ’S, foa: Siirnmaary d’nd^i&en.t^ Plaintiff's 

Motion for Summary Judgment, Points - and Authorities in 
support thereof, and Oppositions thereto, and after oral 
argument by counsel, it i. by the Court this 23d day of 
December, 1976 

ORDERED that Plaintiff's Motion for Summary Judgment 
be, and the same hereby is, denied; and it is further 

ORDERED that Defendant's Motion to Dismiss be, and 
the same hereby is, denied; and it is furt’ner 

ORDERED that Defendant's Motion for Summary Judgment 
be, and the same iiergby is, granted. 
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'Notice: This opinion is subject to formal revision before publication ' 
in 'the Federal Reporter or U.S. App. D.C. Reports, Users are requested 
to notify the Clerk of any formal errors in order that corrections may be 
raacio before the bound volumes go to press. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 76rl56ffe- . . 

Gary A. Weissman, piAiNllFFUppELL.iA’T 


Central Intelligence Agency, et al., 

DEFENDANTS-APPELLEES 


Appeal from the United States District Court 
for the District cf Columbia 

(D-.C. Civil Action No. 75-1583) 

Argued November 24, 1976 
Decided January 6, 1977 

Mark H. Lynch, with whom Lan'ij P. Ellsworth and 
Allan B. Mornson, were on the brief for appellant. 

Frank A, Rosenjdd, Attorney, Department of Justice, 
of the bar of' the Supreme Court of Pennsylvania, pro hac 
vf,ce, by special leave of court, v/ith whom Rex E. Lee, 
Assistant Attorney General, Earl J‘. Silberi, United 
States Attorney and Leonard, Sohaitman, Attorney, De- 
;pa:rtment of Justice, were on the brief for appellees. 


i ! 


t 


fL Stein, Attovnoy, Departoent of Jui 5 ’’-,ice, also 
ar. app-i-avarice for appellees. ■* • 

.'.LcGowa.n' ar.d Tamm, Circuit Judges and 
GHsrui>;^' Urdicd States Distnct Judge for the 
United Stales District Court for thiis District 
o: Cfdu'.nbiu 

non for the Court hied by Distnct Judge, Resell. 

District Judge: This is an appeal 
n.. ‘.V. i-'r‘.-edont of Inionnation Act, 5 U.S.U. •§;! oo2 
'Veiss’.nan clnillcngos an order of the 
r;i C:* .n j: ting .-i'.'.nnr.ary judgment in favor of 
ir.toiiiponot: Agency v.'hich refused to turn 
' _ -c-runentary material to Weissman claiming 

.li.-eio^are v.-a.s not required because of three exemp- 
found in S 552(b) of the Act. The appeal focuses 
•en titu scope of these statutory exemptions 2 .i? well as 
• the procedv.i-es by which the a.vailability of such 
FOIA exernutions is to be determined at the 1:;i:ial court 


In i’er-ruary, 1975, Weissman wrote the CI.iIn express- 
ing his alarm* at news stories suggesting that investiga- 
tive autivltios of the Agency had been directed against 
ltii-ci-c.jnter !)olitical activists. Stating that h(i! had been 
active in poiitk-al reform during the 1960’s, he requested 
**to see all hies completed on me by the CIAd’ The CIA 


’ Sitting by designation pursuant to 2S U.S.C. § 292 (a) . 

- Anoc-licc-.? sought by tardy motion to have this appeal 
dl.-mGscvi. The trial judge originally made a brief cr.al ruling 
ar.;l later, at dafc-ndaiits-appellecs’ request, particularized his 
nndings of fact and conclusions of law, docunient-b 3 '’”documcnt, 
in eonformity v/ith Schwartz v. IRS, 167 U.S. App. 
D.C. £01, 511 F.2d 1303 (1975). Under all the circumstances 
the trial judge did not abuse his discretion in granting 
plaintiu-anneliant’s unopposed motion for extensio);.. See Fed. 
it. Civ. I\ 52(b); Fed. R. App. P. 4(a)(2). Htrris Truck 
Lines; ir.c. v. Cherry Heat Packers, Inc., 371 U.S. (1962) . 
T'-.d motion to dismiss is without merit. . 


advised that “Unbeknown to Mr. Weissman he was con- 
sidered for employment by this agency in the 1950’s 
A substantial amount of documentary material 
w£,s thereafter released to Weissman. These papers dis- 
closed that from 1958 to 1963 Weissman, without his 
knowledge or permission, was under a periodic but con- 
tir.uing investigation bj' the Agency for potential use as 
a v/itting agent to provide information about foreign 
ac’iivities in which he might participate, such as the VII 
Youth Festival held in Vienna in 1959. Detailed back- 
ground checks were made, and provisional followed by 
fir.al covert .security approvals v.-ere granted.* Althougn 
deemed qualified for undercover assignment, Weissman 
was never approached and he did not at any time seek 
employment with the Agency. 

All or part of over 50 documents developed by the' CIA 
dtii’iiig its investigation were withheld. Since much of 
this material gathered by the Agency was classined as 
confidential, contained information concerning agents’ 
names, sources and procedures, or was considered part 
of an investigation compiled for law-enforcement pur- 
poses, the Agency in particularizing each document 
withheld claimed exemption under 5 U.S.C. § 552(b) (1), 
(3) or (7). After Weissman brought suit to compel dis- 
closure, the Agency moved for summary judgment. Upon 
hearing the motion and considering the supporting afn- 
davits,- the District Court accepted the Agency’s position. 
This appeal followed. 

When Congress enacted the FOIA it recognized the 
obvious difficulties that would inevitably arise when dis- . 
closure was sought of documents touching on sensitive 
matters affecting law enforcement and national security. 
The Act, however, gave only general guidance in seeking . 
to protect 'material of this type, and it has been left to 
the courts to develop standards and procedures in the 
light of experience with this delicate area. 


« -«nI 


ihc- exc-mpiions claimed in this instance, as forth 
0 U.S.C- § 5o2 1 b 1 , remove from the disclosure obliga- 
lions of the FOIA matters that are 

ibi «li *.Ai suecih'cally authorized under criteria es- 
-•>V-'<-od bv *an Executive order to be kept secret 
the interest of the national defense or^ foreign 
n';-licTa*nd iBi are in fact properly classmed pur- 
suant to such Executive order; . 
ibiiS’ 'Sneciitcaily exempted from disclosure by 

• ,. 7 i •’’•'Vesti calory records compilea for .law en- 

dtrcc:n -cm" purposes . . . ! subject to some conditions]. 

1. E::xM?Tiox Cndek 5 U.S.C. S 552(b) (3) 

this instance, the Agency placed principal reliance 
The Central Intelligence Act of 
Ib^rproVkied at 50 U.S.C. S 403g that “the organiza- 
tion. functions, names, official titles, salaries or nurnbors 
— ' ”ii',;o’''n<=-l employed bv the Agency” shall be protected 
r.C'rc‘--'*Uo-mre. In addition, Section 403(d)(3) of this 
Tici u'rovides. ••That the Director of Central Intelligence 
shi-y. be :-.es’.)ons:ble for protecting intelligence sources 
and methods from una'uthorized disclosure.” The direc- 
tive that the CIA protect its sources is especially broad 
proiecting not only the name of the source but, to the 
ex^£'‘*t t'*'^ '^genev considers reasonable to protect the 
sc-ureo, ihe*natirJe and type of information supplied, 
while’ auooliant vigorously asserts that § 403(d) (3) is 
not a statute within the exemption, the legislative history 
clearlv demonstrates"’ that both § 403(d) (3) and ‘§403 

- This cxor.iotion has been modified effective March, 1977, 
but tiir Court is concerned here only with the present statu- 
tory. language. 

*The Conference Report on the 1974 Amendment to the 
POIA notes, “. . . intelligence sources and methoos (oO u-b.U 
<s f-r'd [")), for example, may oe classinea ana 

;;;.d;rsekion 552 (b) izl a the Freedom of Infor- 
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(g) are precisely the type of statutes comprehended by 
exiimption (b) (3). Appellant’s contention, moreover, has 
now been rejected. Phillippi V. Central Intelligence 
Agency, No. 76-1004 (D.C. Cir., Nov. 16, 19/6), n. 14. 

II. Exemption Under 5 U.S.C. § 552(b) (7) 

The Agency also withheld material pursuant to exemp- 
tion (b) (7) which shields from disclosure certain rec- 
ords compiled for law-enforcement purposes. This claim 
to exemption is misplaced as appellant strenuously con- 
t^mds. 

To be sure, it appears from the sparse record avail- 
able that the CIA investigation of Wei'ssman, an Ameri- 
can citizen, may well have been a genuine attempt to 
de:;ermine whether he v.'as 'a safe candidate for recruit- 
ment by the Agency. Accepting this as a fact, however, 
it is clear that the CIA nonetheless conducted an inter- 
mittent but e-xteiisive investigation over 'a five-year pe- 
riod of an American citizen Ihing at home, without his 
knowledge. It cannot be contended that this actiwty was 
foj: lav/-enforcement purposes. 

The National Security Act of 1947,. which created the 
CIA^ and empowered it to correlate and evaluate intel- 
ligence relating to the national security, specifically pro- 
viiied that the “Agency shall have no police, subpena, 
law-enforcement powers, or internal-security functions.” 
50 U.S.C. § 403(d) (3). This directive was intended, at 
the very least, to prohibit the CIA from conducting se- 


mjitioh Act.” H.R. Rep. 93-1389, 93d Cong., 2d Sess., 12 
(1974) ; see also S. Rep. No. 93-854, 93d Cong., 2d Sess., 
16 (1974). / 

« Under a Presidential Directive, 11 Fed. Reg. 1339 (Feb. 
1946) , the Agency had temporarily operated as the Central 
rntelligence Group ,(CIG). 


\ 
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ci'i-: investigations of United States citizens, in this «oun- 
:i-y. who have no coniiection with the Agency. 

The Agency has been given far-veaching authoi-i';y to 
g:.:her iniownaticn and to' conduct intelligence activities 
ah.-c.:;d. These vital functions are liberally financed and 
concern national securion It is generally accepted that 
•he Agency, in both its reporting and operational func- 
serves an ess-ential role in the development and im- 
yhnne.-.tati-en of foreign policy. The Agency, of course, 
teds :n secret, hlany of its operations are covert^ and 
sin.-e :h-e' srah.os are high few are in a position to Imow , 
or t.t rucrticn the manner by which it carries out its 
vf.d:. It has the power that flows from money and 
St-, a'. tin Congr-ess was well aware such activities c:.’eate 
a :.otetv:ial for abuse, and chose to limit the Agency’s 
acttviiios to intelligence gathering abroad. It was un- 
v;:hing to make it a policeman at homo, or to create a 
•co.'.flict b-otwoe-n the CIA and the FBI. 

The legislative history of the CIA enabling act is 
c-hy, but- these concerns are abundantly clear. Con- 
wisely sought from the outset to make sure that 
it released the CIA genie from the lamp, the 
Agency wculci be prevented from using its enormoms re- 
sources and broad delegation of power to place United 
i-.ratc-s citizens living at home under surveillance and 
scrutiny. It denied the Agency police or internal-security 
fv.r.-ctio'ns to obviate the possibility that overzealoua rep- 
res 'Uirtives of the CIA might pry into the lives and 
theughts of citizens whose conduct or words might seem 
•ur.con.venriGnai or subversive. Thus, during floor debates 
in the House, for example, a member of the Committee 
which considered the legislation stated; 

* : • This Central Intelligence A.gency is supposed to 

collect military intelligGnce- abroad, but we want to 
be sure it cannot strike down into the lives 'cd our 
own people here. So, we put in a provision, that 


jrrr 
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“the Agency shall have no police, subpena, law- 
enforcement powers, or internal-security functions.” 

93 Cong. 'Rec. 9444 (1947) (remarks of Con- 
gressman Judd). 

Congress had a realistic fear of secret police that 
Y/ould move inward rather than' outward, and assume 
prerogatives never intended. While the SOth Congress 
obviously, and for good reason, wished to protect Amsr- 
ka’s security, it had no intention of maki.ng the mistake 
of creating an American “Gestapo,” '* As the Senate 
Select Committee to Study Governmental Operations with 
Respect to Intelligence Activities (“Church Committee”) 
recently reported, “By codifying the prohibition agains.t 
police and internal security functions, Congress appar- 
ently felt that it had protected the American people -from 
the possibility that the CIA might act in any way that 
would have an impact upon their- rights,” '■* . 

In spite of this congressional awareness and insistence, 
the CIA hopes to find support for this type of* investiga- 
tf;on into a citizen’s background by reference to 50 U.S.C. 
§ 403(d) (3),, which, wdiile denying the CIA any internal 
security functions, also- states “. . . the Director of Cen- 
tral Intelligence shall be responsible for protecting intel- 
ligence sources and methods from unauthorized disclo- 


* The fear of creating a secret police and the intention to 
avoid Jiuch an eiTor pervaded congressional consideration of 
the new intelligence agency. See, e.g.. 93 Cong. Rec. 9413 
(1947) (remarks of Congressman Harness) ; Senate Armed 
Seiwiccs Committee, Healings on S. 753, SOth Cong., 1st Sess. 
497 (1947) (remarks of General Vandenberg) ; House Ex-, 
penditure in the Executive Department Committee, Hearings 
•oia H.;R„ 2319, SOth Cong., 1st Soss. 127, 433, .’479-431 (194-7). 

« S. Rep.. No. 94-755, 94th Cong., 2d Sess. Book I, 13S 
(1974). 
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This provision contains no grant of power to 
conduct security investigations of unwitting American 
citizens. As the Rocltofeller Commission note!;!/ and as 
the Church Committee stated, the provision 

. . . v:as not viewed as convoying new authority to 
investigate ; rather it charged the Director of Central 
Intelligence Agency with responsibility tlH use the 
authx-rlty which he already had to protec;!: /sensitive 

* intelligence information. 

S. Hop. No. 94-755, supya, Booli: I at 139. 

‘.Vhatever may be the pov/er to check on its/ pwn per- 
sonnel,' we are obliged to agree v.'ith the Church Com- 
raiite-e when it commented on § 403 i.d) (3) : 

Given the prohibition against internal security func- 
tions, it is unlikely that the provision wail meant to 
i'-.dude investigations of nrivate American nationals 
who had no contact with the CIA, on tli.e grounds 
that eventually their activities might threaten tne 
Agency. 

S. P.ep. No. 94-755, supya, Book I, .139. Sss 
cilaOf Report to the President, supya, at 165-166. 

Thus, the Agency's interpretation of the scuvees and 
methods proviso is misplaced. A full backgremnd check 

• Report to the President, Commission on CIA Activities 
V.'ithirl the United States, 53 (1975). 

=> In iti recemmendations to the President, the Rockefeller 
Cou::nissi.o*n suggested that tlie CIA be given po\Ver_ to in- 
person.s “being considered for afliliaiioii,” with the 
others' who require clearance by the ClA to receive 
clas.-ihed information.” Report to the President, iiup7'a, at 66. 
Inlts'VccCommendations, tlie Church Committci]; suggested 
that the CIA not bo .allowed to investigate thro i;/gh .surveil- 
lance any American nationrd not afiiliated with the CIA; but 
dto'uid'be allowed to collect information through confidential . 
inteVvisws about “individuals or organizations biung consid- 
ered by the CIA as potential sources of inform.i'4ion, . . 

S. Rep. No. 94-755, supra, at Book II, 302-303. 
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within the United States of a citizen who never had any 
relationship v.dth the CIA is not authorized, and tne 
law-enforcement exemption is accordingly unavailable. 
The Agency simply has no authority in the guise of law 
enforcement to make such a background check of Weiss- 
inan with a view to his possible recruitment. 

III.' In Camer.a. Inspection 

Finally, appellant contends that by refusing to con- 
duct an i'll canieva examination of documents before sus- 
taining Agency claims of exemption under sections (b) 
(1), (3) and (7), the District Court failed to follow 
proper procedures. ' Ho 'asserts that an in cayneya inspec- 
tion of documents v/ithheld under (b) (1) was. especially 
necessary, because the iundavits v.-ere not sufficiently de- 
tailed to permit scrutiny of the Agency claims. He also 
iirg'es that the m camera procedure was required to 
check the truthfulness of Agency claims under ^ each 
exemption, and to conduct a line-by-line analysis of 
documents ’?\'ithheld under each exemption to cuil out any 
non-exempt material. 

While the FOIA itself nov.^ provides for in camera 
inspections, 5 U.S.C. § 552(a) (4) (B)," it is clear from 
the legislative history that this section merely “permit [s] 
such i'll camera inspection at the discretion of the Court.” 
Rep. No. 93-13S0, Conference Rep. 93d Cong., 2d 
Seqs., 9 (1974). As Congress indicated, before the Court 
orders in camera inspection, the 

Government should be . given the opportunity^ to es- 
tablish by means of testimony or detailed affidavits 


«' . '. the court . . . 'may examine the contents of such 

agency record.$ in camera to determine whether such records 
or any part thereof shall be v/ithheld under any of the ex- 
emptions set forth in subsection (b) . . . § 552(a) (4) (B) 
(emphasis added). 


; i 


.! 


thst the dccumonts are clearly exempt .aom di- 


/tM. See aho. S. Eep. No. 93-S54, 90v<J Cor.g.. 

2d Scss. io (19/-*)* ^ 

1 ' xi.:^ viVav in Va'^'cihii V. Roseii, which specinecl 

:t!cts t^;Sirre:o;4 is suffldent te permE a 
• v’-'--'-''' ti'S i''cuiry need go no faithei,. lo • 

-tsi *^d S20, 824 (1973) ;; see also, 
:,.t®V:;Vcc«o; A;iai;j v. Minh. 410 U.S. 73 
‘"-!d-c.V'"'->->d indicated in PhillipVi v. Central hitellwonce 

tv.-.vG thiu in camera proceedings a::e pai’ticu- 

’resort in “naiional security” situations. 

v.-.:-.c-?ncc of Congress and the Courts to require 
insnection is well .founded. In camera inspe - • 
lV ^^-5 ove turdenserne and are conducted ii>,uthout the 
r:xrr.r of an adversary proceeding. Vanejan,^ supra, at . 
??7 ”a denial ox confrontation creates suspicions of un- 
fail'ness and is inconsistent with our traditions. 

:.d''-’’io’-ai considerations apply to in cc^mm proceed- 

exeniotion .LhM.D classnication of . 

..77 '= i7n-olved>J^#ilid§"-3 have the skill ^or ex- ■ 

' ’’ -t was not to substitute its iiidginent loi 
-.o jf exemption is claimed, on the basis 
o-i nationartcem-ity the District Court imit, of course, 

-n:Ss standard of 

suhstitato its a„“ ifiaiuire the court to 

33 -- rs„§ iirooSt 

ScuSSmt^- 1 Eep. No. 93.854. sapra. at 16. 
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X‘ft"thrcS77‘“^ ■ 

sits: fu - -- 

the issue of good faith. , . . ai, • 

In (wery FOIA case, there exists the possibility mt 

. Govenment^ amdavits possible 

truthful. Likewise, in m-^eri'’! mav'be found 

that some bits of 7 th ?-gency 

anion(>‘ exempt material, e\en dtei ^ ° *.;un;na5; 

s“h 

Court has found to be necessary. 

When Con-^TCSS amended the FOIA in 19 1 4 to ino 

vide 'that any reasonably segregable 

nf .vn ..opn7r record should be released, 5 L.S.C. ^ oo- 

(b)' (Pub L. 93-502 5 2(c)), this addition was meant 

to KOdorso judicial decisions ““'S 

not intend to exempt an entire document meie j D 

it «ntoLd some confidential informa ion. >- Bi^ 

neither the legislative history, nor court decisions, have 

WifThouW bo noted i^h^Dtewh^fcohm^ta 

tripled this pus ctits are appealed to 

Hurclrt (Tta naSal average rate of appeals lor all 
tins Coiut. unc na camera, inspection in each FOiA 

(S“™urcreSra ^ burden both for this Court and 
the District Court. 

93 854 , 93d Cong., 2d Soss. 81 (1974). 
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ir-ulc-ir.ed that it vas appropriate for. the District jDourts 
to uridertake a line-by-line analysis of agency tccords in 
each case. This Court has noted the diiTiculty of such 
a la.<k, and held that such an investment of judicial 
en-cv:--/ v;as not justified, or even permissible. Vaughn v. 

Si: /.re, at S25. •''The burden has been placed spe- 
ci.tcally by statute on the Government.” Ibid. It is only 
TTherc'th.e record. is vague and the agency claims too 
sv.'ee ung or suggestive of bad faith that a District Court 
sh.r.T'.d conduct an in camera exanaination to look for 
gable non-exempt; matter. ' 

CIA dealt 'a'ith the instant request in a conscien- 
manner. It disclosed much material, it released 
ad‘.C.';:-na; material as the result of an administrative 
anaial, om.d h came forward with nev,-ly discovered docu- 
mems as located. Agency documents have been released 
to r'.aintiti-appellant on four separate occasions.’® The 
Agency submitted amdavits summarizing each document, 
or iicrtion of a document v.-ithheld, and indicated the 
r:.:Anaie for each claimed e.xemption. It filed an indexed 
d£icr;p::on of all material withheld, and supported the 
vi-.hhclding by explicit affidavits. No discovery was 
o.::em.p:ed; plaintin simply contested the adequacy of 
the amdavits. There is no reason, on this record, to 
presume bad faith on the part of the CIA. In this in- 
stance. the CIA released some documents in their entirety 
and portions of 22 others. From the deletions in the 
partially released documents, and the Agency explana- 
r.:;n.s for these deletions, the District Court could well 

On 2.1r.y 16, 1075, portions of two documents were released. 
On July S, 1975, additional portions of those tv/o documents 
wore r. 3 lc-asod, and portions of .seven more documents that had 
bic-nuiscovored after the initial Agency reply. On January 8, 
1D7G, portions of nine additional documents and one entire 
accumc-nt were released. On January 29, 1976, 15 more docu- 
or portions thereof, including some portions pre- 
vAusIy deleted, were released. 
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determine that the Agency was not improperly with- 
holding information. Such an examination of a full 
record can take the place of a partial, or sampling, in 
eaynera inspection. Sec Ash Grove Cement Co. v. FTC, 
511 F.2d 815 (D.C. Cir. 1975). The District Court 
was correct in refusing to conduct an in camera inspec- 
tion to check -the veracity of Agenej’’ claims or to seare.h 
for non-exempt material and no abuse of discretion has 
been shown. Where it is clear from the record -that an 
agency has not exempted whole documents merely because 
they contain some exempt material,’^ it is unnecessary 
and often unv.dse for a court to undertake, such an exami- 


nation. 


IV. Conclusion 


As the above discussion indicates, the trial judge yras 
well within his discretion in refusing to- order an in 
camera examination. The Agency claims for exemptions 
under section (b) (Ij and ib) (3) were properly sus- 
tained. Howevei'. e.xemptions under section (b) (7) are 
not available to the CIA except Under special collateral 
circumstances.’’’ There are 29 documents where claim.s 


for e.xemption under various subsections ''Of (b)(7) were 
made,. While in most instances these claims were coupled 
with claims under (b) (3), it is still necessary to re- 
.rnand the case to the District Court to determine whether 
all or part of any of the 29 documents should be re- 


“ In some limited instances a stronger standard may apply. 
Sec, e.g., Cunco v. Schlcsinger, 484 F.2d .1086 (D.C. Cir. 
1973), where the issue was whether “secret law" was being 
withheld. However, we do not deal v/ith that issue here. 

’® For example, in the case of three documents, Nos. 12, 44 
and 46, an e.xemption under (b) (7) was claimed to protect 
the names of FBI law enforcement officers’. The exemption 
wa.s properly claimed in this instance in conjunction with 
the claims for exemption of the same three documents under 
exemiitions (b) (1) and (3). 
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ic''=£:d. The Ac;enev may well be able to shcw_that the 
ciSm oi’rxernption (b) (3) alone, or coupled with other 
j 5 sufncient to protect/ i/he ciocument a 2 ,'ciinst 
d-'-clonive even in the absence of (b)(7), b:it this can- 
be ascertained on the basis of the papers brought 
here on the appeal. 

The iudginent below is afhrined in all respects except 
asAt relates to .documents claimed to be e>;ampt under 
section ib* (7), other than Nos. 12, 44 and 46, and the 
else in this respect alone is remanded to the District 
(5^urt for further proceedings consistent with diis opinion. 
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A 3EECRE: McSowan- axu3 Tantm, Circuit Judges; 

'■-1 ' Judtefojr the District of Columbia 

' ’■ " ' 

S ' HSSll;-. - 

■1 It is OHDERED by the Court, ^ soonte, that the Opinion for the Court 

heretofore fUad in this case on January 6, 197/ be, and it hereby is, 

■Cl u,, -=+-T»iv-i»^cr -?n its ent?lretv the naragranh beginning on Page 10 which 

S3 ^ ^ 1 n -4 — j r*r^c2?s^ 'BSi^ 

^ 3.-52 JLL^ *'V V * ”7 * r .**■" **^4*.,. -p* ?. . . , 

;3 t^i^reDf a new paragraph includii^ a new iouUiuu^, wiiroii 

1 }:5e apfL hs fo3-JLGwSi 

S At3ditiDixaa considerations apply to\^ cameira 

'll' exemption Q 3 ) GO ^vhare classification of docxunants is j-iTvolve^A* Few 

•€i ' judges have the skill dr experience to weigh the repercussions ox 

■3 -dis^osare of intelligence information. Congress .was well aware of 

m this pr-cblem xchen it amended the POIA to permit in cam_e^ inspecrion 

M ' in exeacntioa (h) (1) cases .10/ If exemption is claimed on the basis 

•!| of xxaticnal security the District Court must, of course, be satisfied 

tdiat p]ccroer procedures have been followed, and that ^by its sur^xcien 
;j| description, the contested document logically raHs into the cauegory 

'M. of the*, exemption indicated. In deciding whetbsr to conducL an an 

'M camera •■ ing p pution it need net go further to test the expertise ox the 

• agpr>cy ^ OX*, to c[u8stion its veracity v/hen nothiix^ appears to raise tne 

issue of good faith. . • • _. • 


'lO/ rrnd pr Cd) (i) T Ihce other claims of exemption, are subject 

to de n,ai--o x*cview in the District Court. See S U.S.C. § 552(a) (4) (») . 
Howler the legislative history of the 1974 annendments makes clear . . 
that, in’ ev^uatirig (6) (1) claims under this standard, "substantial 
weight^’ is to be accorded to detailed agency adefidavius .^setting forth 

the basis for exemption: • ^ ' ' V 

(I}he conferees recognize that the Exeeuti.rve departmencs 

resocnsihle for national defense and foreign, policy matLcrs 
hav^ wiiquc insights into what adverse ef-Eects might occur 
'as- a result of public, disclosure o^a particular classa^xied 
■ ■ recordl , "Accordingly, the confersas expect that the lederai 
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CDirrts, in making ^ novo determinations in section 552(b) (1) 
cases imder the Freedom of Information Act, will accord sub- • 
stantial weight to an agency ^s affidavit concerning the details 
of the .classified status of the disputed record. S. Rep. 93-1200, 
93d Cong., 2d Sess. 12 (197^1-). ~ ~ ' 

See ^so Senator Muskie^s remarks during the floor debate preceding 
the Senators vote to override President Ford’s veto of the amend- 
ments. 120 Cong. Rec. 36870 (1974) ("The judge would be required to -- 
give substarifial weight to the classifying agency’s opinion in de- 

tn is FUSTHSl ORDERED by the Court, sim snonte , that the word "and" 
in "the eighth line on Page 12 of the Opinion for the Court is stricken and 
Hie word "or” is inserted in lieu thereof, so that as amended, the sentence 
of which that line is a part, shall be and read as fellows: . 

Hi Snly' wllSirS ths 2reCD2?u. is vagHB Sr tlijS HgSiiOy OlS.iin5 ISD 
sweeping or* suggestive of bad faith that a. .District Court should 
'■"condiiot an in camera examination to look for segrsgabls non-e:<sj 5 t 
matter. ■ 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF CALIFORNIA 


JUDITH KATHERINE EXNER, 
Plaintiff, 


76-89-S 


FBI, et al.. 


Defendants. 


) • CERTIFICATE OF SERVICE 


BY MAIL 


STATE OF CALIFORNIA ) j 

) ss . 

COUNTY OF SAN DIEGO ) ‘ 

IT IS HEREBY CERTIFIED that; 

I, Nanry Amana > am a citizen of the United States 

over the age of eighteen years and a resident of San Diego County, 
California; my husiness a'ddress is 940 Front Street, San Diego, 
California; I am not a party to the above-entitled action? and 




X o.tspuSi\-eu. xri cue uuxcea t>ca'ces 


i 

•*- V jj 


mail at San Diego, Caliromia, in the above-entitled action, in 

an envelope ‘rh/=» r-#='rm 1 q t ^-/=i 

*u. — XT — > — ra • 

DEFENDANTS' REPLY BRIEF . • • • . ' . 


addressed to Richard C. Leonard, Escr. 433 North Camden Drive. Su it; 

1200, Beverly Hills, CA 90210 ^ , 

the last known address, at which place there is delivery service 
of mail from the United States Postal Service. 

. . . I declare under penalty of.perjnry that the foregoing is 


true and correct. 


Executed on this 29 day of ___0ul^ 


, 19 77 


Narfcv ^/\mansT 
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subject: 
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JOVEI 

Memorandum 


UNITED STATES GOVERNMENT 


\ 


UNITED STATES DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 


date: 3/2/79 


A^socr Dir. 

Dep. AD Adm. . 
Dep. AD Inv. _ 
Asst. Dir.; 

Adm. Servs 

Crim. Inv. 

Ident. . 



The Director 


Legal Comsel 


JUDITH KATHERINE EXNER 

V. FEDERAL BUREAU OF INVESTIGATION, et al 
(U.S.D.C., S.D. CAL.) 

CIVIL ACTION NUMBER 76-89S 

ninth circuit NUHB'ERS~r8=lTB2 and 78-1880 


PURPOSE: To report recent developments in 

captioned case now on appeal before 
the Ninth Circuit and to advise of a request from the 



Plan. & In^ 
Rec. Mgnt 
Tech. Servs. 
Training . 


Public Alls, Off. 

Telephone Rm. 

Director's Sec'y 



Appellate Section, Civil Division, Department of Justice, 
for the Bureau’s recommendation with respect to a propped 


c 


c 


motion to recuse presiding Judge Walter Ely. 

SYNOPSIS AND DETAILS: On 2/13/79, Ms. Linda /lole/ 

Appellate Section, Civil Division, 
Department of Justice, telephonically contacted SA| | 

I |of this Division to advise that certain recent 
developments have given rise to a question of conflict of 
interest on the part of Judge Walter Ely, presiding judge of 
the Ninth Circuit panel hearing the appeal of captioned 
case, and to solicit the Bureau's recommendation as to a 
motion by the Appellate Section for recusal. On 2/14/79, 

Ms. Cole confirmed this conversation by memorandiam, a copy 
of which is attached hereto as Exhibit A. Pertinent details 
are as follows : 


be 

b7C 


Oral arguments regarding captioned case were heard 
by a three- judge panel of the U.S. Court of Appeals for the 
Ninth Circuit on 2/12/79, Judge Ely presiding. The major 
issue before the Court is whether the FBI has properly 

exei®t%li certain systems of records from the disclo^uiise 

Ilvisions of the Privacy Act. This question arose in the 
ntext of plaintiff's Freedom of Information Act gO 1979 

^quest for records pertaining to herself. Althou^ no fxle 
as located of which plaintiff was the siibject , sevg£^ 
/reference^ to her were located in files pertaining to other 

£" yo- S-g— 3 /'T ^ I 

1 _ 
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A 



(CONTINUED - SEE OVER) 
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avings Bonds Regularly on the Payroll Savings Plan 


FBI/DOJ 




To Director 
From Legal Counsel 


subjects, particularly the files pertaining to the FBI's 
anti-racketerring investigation of the late organized crime 
figure John Rosselli. 

Those docximents containing references to plaintiff 
were processed under the FOIA inasmuch as the system of 
records in which they were located is exempt from the 
disclosure provisions of the Privacy Act. (Title 5, United 
States Code, Sections 552a(j) (2) and (k) (2). Title 28, Code 
of Federal Regulations, Section 16.96(a) (1)). 

The District Court, following camera review of 
the disputed documents, upheld all of the exemptions claimed 
by the Government but awarded attorney's fees and costs to 
plaintiff. Plaintiff appealed the Court's ruling on the 
exemptions, and the Government appealed the ruling on 
attorney's fees. 

On appeal, plaintiff does not challenge the 
application of the FOIA exemptions to the disputed documents . 
Rather, she asserts that the documents should have been 
processed under the Privacy Act instead of the FOIA and that 
the FBI should not be allowed to apply a blanket exemption to 
systems of records. 

Ms . Cole advised that during oral arguments , Judge 
Ely stated that he had been Rosselli 's lawyer at one time and 
further expressed concern that his own name may appear in the 
file. According to Ms. Cole, these comments were made by 
Judge Ely during a discussion of the extent to which the FBI 
could deny access under the Privacy Act to persons whose 
names appear in the organized crime files. 

Judge Ely also directed Government coxansel to 
advise of the whereabouts of the camera exhibit in the 
event the Court should decide to review the material. The 
exhibit consists primarily of docviments from the Rosselli 
files which were submitted to the District Court in 
connection with plaintiff's FOIA claim. It is noted that the 
exhibit was not designated for inclusion in the record on 
appeal by either party and does not appear to be germane. 
Regardless, Ms. Cole has indicated that in her opinion any 
move by the Governraent to preclude review of the in camera 
documents by Judge Ely will be without foimdation xmless 
proceeded by a motion for recusal. 


To Director 
From Legal Counsel 


On 2/23/79, Ms. Cole provided to this office a 
copy of an affidavit of George C. Stoll which sets forth 
certain pertinent excerpts of the oral arguments . A copy 
of this affidavit is attached hereto as Exhibit B. 

In addition, at the request of Ms. Cole this 
Bureau conducted a review of the disputed documents and the 
remaining portions of the Rosselli file, which disclosed two 
references to contacts made by either Rosselli or one of his 
colleagues to the law firm of Ely , Kadison and Quinn. The 
details of this review are set forth in the attached affidavit 
of SA I I , of the Records Management Division, 

marked Exhibit C. 

Ms. Cole has advised that it is her opinion, and 
that of her colleagues in the Appellate Section, that the 
above facts raise a serious question as to the ability of 
Judge Ely to review the matters on appeal objectively , and 
therefore justify a motion for recusal. Nevertheless, due 
to the serious nature of a move to recuse a Federal j udge , 
the Appellate Section is requesting any recommendation which 
the Bureau may desire to make with respect to such action. 

Ms. Cole indicated that the proposed motion has been drafted 
and that it is the intention of the Appellate Section at this 
time to seek Attorney General approval prior to filing. A 
draft of the proposed motion is attached hereto as Exhibit D. 

Based upon discussions with the Departmental 
attorney, and review of the foregoing facts. Legal Counsel 
Division concurs in the judgment of the Appellate Section 
that a motion to recuse is justified under Title 28, United 
States Code, Section 455 (a) which requires a judge to . , . . 
disqualify himself "in any proceeding in which his impartiality 
might reasonably be questioned. " In view of the potential 
impact that such an action could have on this appeal, as well 
as others before the Ninth Circuit of which only the Department 
can be fully aware, it is the opinion of Legal Counsel Division 
that the final decision must rest with the Department and that 
the Bureau should defer to their judgment. 



To Director 
From Legal Coimsel 


recommendation : 


1. That the Director advise the 
Department of Justice that the 


Bureau defers to the judgment of the Department with respect to 
the proposed action by the Appellate Section to move for recusal 
of Judge Walter Ely from further review of captioned case^ 





approved| 


OlrActor^^ 

Asf.cc, DK 

Dep, AD Adm* 
Dep. AD Inv. 



Adm.Serv.^ 

Crim. 

!c!-!i 

Laboratory 


Lep.al Conn, 
f* Insp, 


rubric Af fs. Off- 



2. That the attached letter setting forth the Bureau|s 
position be forwarded to the Civil Division/ Department of Justice. 

/ 

APPROVED: &|K|\v Adm.Serv. L'epjal Coiin', “TVy | /(V 

{KjVi CrIm, Inv. p’cn a in?5D. ' 

Director 


Dir. 

Dep-ADAdm. 
!>ep. AD Inv. 


Idor.L 

Laboratory 


P’nn. A Insp. 
“•"h ^iC<rvs7 
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‘ ■ .IN THE UNITED STATES COURT OP APPEALS 

FOR THE NINTH CIRCUIT 

JUDITH KATHERINE EXNER, ) 

) 

Plaintiff -Appellant -) 

and Appellee, ) 



■ ) 

No. 

78-1152 

V. 

) 


and 


) 

No. 

78-1880 


FEDERAL BUREAU OP INVESTIGATION, ) 

WILLIAM H. WEBSTER, Director, ) 

Federal Bureau of Investigation, ) 

UNITED STATES DEPARTMENT OP JUSTICE ) 
and GRiPPIN B. BELL, Attorney General ) 
of the United States, ) 

) 

Defendant-Appellees ) 

and Appellants . ) 

__) 


MOTION TO RECUSE 
TO THE HONORABLE JUDGE WALTER ELY: 

Defendants, the Federal Bureau of Investigation, William 
H. Webster, the Departipent of Justice and Griffin B. Bell, 
respectfully submit this motion that Your Honor recuse him- 
self from further participation in the above captioned appeals 
in light of facts which came to defendants ' attention as a 

result of comments made at the February 12, 1979 oral argu- 

1 / 

ment in the above-captioned case. Defendants respectfully 
request Your Honor to consider these newly discovered facts 
in light of the recent amendment to the recusal statute and 


Immediately after returning to Washington, D.C., the appel 
late attorney who argued this case for the government brought 
these comments to the attention of her review officer at the 
Department of Justice. The FBI was then immediately requested 
to check its relevant files, steps were immediately taken to 
obtain a transcript of the oral argument, and necessary 
research into the recusal statute was immediately commenced. 
After a careful study of the entire matter, the decision was 
reached, as quickly as possible, to file the instant motion. 


OW/6/T P 


- 2 - 

i « 

to grant the instant motion because, in light of those 
facts, your "impartiality might reasonably be questioned." 

28 U.S.C. ^55(a). We believe that it is our duty to file 
the instant motion in order to vindicate the important 
public policies which underlie the recusal statute and to 
provide Your Honor with the protections which the statute • 
was designed to afford federal judges. 

The Newly Discovered Facts 
This case involves the efforts of plaintiff Judith 
Katherine Exner to obtain documents from the Central Records 
System of the Federal Bureau of Investigation which contain 
references to her. Because the Privacy Act contains broad 
exemptions for law enforcement agencies and for law enforce- 
ment files, the FBI processed Mrs. Exner ’s request solely 
under the Freedom of Information Act. Pursuant to the 
latter statute, the FBI released over two hundred pages to 
Mrs. Exner. The FBI withheld additional material on the 
grounds that its release would invade the privacy of persons 
other than Mrs. Exner who were also named in the documents. 
The district court examined all of the disputed material in 
camera and upheld both the FBI ' s reading of the exemptions 
to the Privacy Act and its invocation of the exemption to 
the Freedom of Information Act which pertains to clearly 
unwarranted invasions of personal privacy. Plaintiff 
appealed these rulings of the district court and the govern- 
ment cross-appealed from the court ’ s award of attorneys ' 
fees to plaintiff. 


3 


(L 1 

The -case' was fully briefed and orally argued on February 

12, 1979, before a panel of this Court consisting of Your 

Honor, Circuit Judge Wallace and District Court Judge 

Pregerson. The instant motion to recuse stems from comments 

made by Your Honor at the oral argument . As noted on page 

five of the government’s main brief on the appeal, over 95^ 

of the disputed material in this case came from files which 

were compiled during the anti-racketeering investigation of 

John Roselli. Twice during oral argument. Your Honor com- 

2 / 

mented that he had been John Roselli ’s lawyer. In addi- 
tion, both Judge Wallace and Your Honor requested government 
counsel to advise the Court of the location of the in camera 

exhibit which was submitted to the district court but which 

3./ " 

was not designated as part of the -record on appeal. See 
the attached affidavit of George C. Stoll which contains a 
transcription of the relevant portions of the oral argu- 

V 

ment . 


By filing this motion, the government, of course, does 
not suggest any impropriety whatsoever in Your Honor’s hear- 
ing oral argument in the first place. This motion is based 
solely upon (1) comments which were obviously evoked as a 
spontaneous response to the colloquy at oral argument concern- 
ing events which Your Honor had long since forgotten and (2) 
the FBI’s post-argument examination of the files in question. 

3/ Earlier during the argument. Judge Wallace raised the 
question of the location of the documents. 

Mr. Stoll’s affidavit at one point refers to "Rosetta" 
rather than "Roselli." However, it is clear from the context 
that John Roselli was the individual under discussion. We 
have also been advised that the word "intelligible" was 
inadvertently typed in the affidavit instead of the correct 
"unintelligible . " 
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Because Your Honor’s comments raised the possibility 

that your name might appear in the very files which are the 

5/ 

subject of this appeal, the Department of Justice immedi- 
ately asked the FBI to ascertain whether or not this situa- 
tion did exist. The attached affidavit of John F, Loome 
indicates that the name of Your Honor’s former law firm 
(Ely, Kadison and Quinn) does appear both in the portions of 
the Roselli files from which the documents pertaining to 
Mrs. Exner were drawn and in the actual ^ camera exhibit 
itself. 

The Amendment To The Recusal Statute 
In 1974 , Congress amended the recusal statute to 
provide that "[a]ny justice, judge, magistrate, or referee 
in bankruptcy of the United States shall disqualify himself 
in any proceeding in which his impartiality might reasonably 
be questioned." 28 U.S.C. 455(a). The legislative history 
demonstrates that Congress amended the statute in order to 
protect federal judges from "uncertain language [which] has 
had the effect of forcing a judge to decide either the legal 
issue or the ethical issue at his peril" and to "promote 
public confidence in the impartiality of the judicial pro- 
cess by saying, in effect, if there is a reasonable factual 
basis for doubting the judge’s impartiality, he should dis- 
qualify and let another judge preside over the case." H. 
Rep. No. 93-1453, 93d Cong., 2d Sess. 2, 5 (1974), 

5/ At the oral argument. Your Honor stated: "I hope it 

doesn’t have any reference to me because I represented one 
of the plaintiffs in an isolated matter. . . ." 


reprinted in 197^ U.S. Code Cong, and Admin. News at 6352 
and 6355. 

Thus, the post-197^ test for recusal is not whether 
the judge could, as a subjective matter, decide the case 
with impartiality. The test is whether, under the cir- 
cumstances, a reasonable man might question the judge’s 
ability to do so. Davis v. Board of 'School' C’bmmissi'oners , 
517 B. 2d 1044, 1052 (5th Cir. 1975) » rehearing denied, 521 
P. 2d 8l4 (1975), certiorari denied, 425 U.S. 944 (1976). 
Indeed, under the amended statute, the "appearance of 
impartiality is virtually as important as the fact of 
impartiality." Webbe v. McGhie Land Title Co. , 549 P. 2d 
1358, 3161 (10th Cir. 1977). 

The Recusal Statute as Applied to the Instant Case 

The fact that the name of Your Honor’s law firm (Ely, 
Kadison and Quinn) appears in the very files which are at 
issue in this case places Your Honor's personal interests at 
the very center of this litigation. On the one hand. Your 
Honor's position can be directly analogized to that of' the 
plaintiff in this case. The district court found that Mrs. 
Exner’s name appears throughout the Roselli files on a 
sporadic and incidental basis . The Loome affidavit shows 
that Your Honor's law firm also appears in those files on 
two occasions. At the oral argument. Your Honor noted that 
he had been John Roselli 's lawyer. It appears, therefore, 
that Your Honor, like the plaintiff, may have a substantial 
interest in access to those files. On the other hand. Your 
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^ 1 

Honor's position is directly analogous to the position of 
the third parties whose interests the government has tried 
to protect by withholding documents from Mrs. Exner under 
Exemption b(7)(C) to the Freedom of Information Act. It 
thus appears that no matter how Your Honor decides this 
case, it could reasonably be contended that he has allowed 
his personal interests to influence his actions. If Your 
Honor rules for plaintiff, it can be asserted that he has 
vindicated his own right of access. If Your Honor rules for 
the government, it can be asserted that he has protected his 
own privacy. 

In our view, therefore, this case fits squarely within 
the language and spirit of the recusal statute since this is 
a case in which Your Honor's "impartiality might reasonably 
be questioned." 28 U.S.C. 455(a). The remedy of recusal 
provided by the statute must therefore be applied in order 
to protect the reputation of the federal judiciary and to 
afford Your Honor the protection which the recusal statute 
was designed to provide federal judges. 

There is an additional consideration which lends further, 
independent, support to the motion to recuse. As noted above, 
at the oral argument. Judge Wallace and Your Honor expressed 
an interest in the ^ camera exhibit. If Your Honor, as a 
private citizen, had submitted a request for references to 
himself or his law firm contained in the in camera exhibit, 
that request would most probably have been denied by the FBI 
on the same grounds as it denied access to Mrs. Exner. If the 
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panel of, which Your Honor is a member should, in deciding the 
instant appeals, seek camera Inspection of the documents. 
Your Honor would be provided materials in his Judicial 
capacity which would have been withheld from him in his 
personal capacity. Any appearance that a judge has used his 
office to gain a personal advantage must be avoided. 

For the foregoing reasons, defendants respectfully 
request Your Honor to recuse himself from further oartici- 

i/ 

pation in the above-captioned appeals. 

Respectfully submitted. 


BARBARA ALLEN BABCOCK 

Assistant Attorney General, 

J (SLf 

LEONARD SCHAITMAN (202) 633-3321 



M. COLE (202) 63^3525 


Attorneys , 

Civil Division, 

Department of Justice, 
Washington, D.C. 20530. 


6 / While the appearance of lack 'of impartiality is directly 
raised only in plaintiff's appeal from the district court's 
adverse rulings on access, the government ' s cross-appeal on 
attorneys' fees arises out of the same case and its appeal 
was consolidated, by order of this Court, with plaintiff's 
appeal. It would be inappropriate for Your Honor to continue 
to sit on the government ' s appeal, while recusing himself 
from plaintiff's appeal, since the cases are so intimately 
connected. 


1 


a. 









Addrcu Reply to tbc 
Dtvitk»za Indicated 
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11*5_12-2683 


UNITED STATES DEPARTMENT OF JUSTICE 

WASHINGTON, D.C. 20330 

February 1^, 1979 

TELEPHONE : 

( 202 ) 633-3525 


John Hall, Esquire 
Legal Division . 

Federal Bureau of Investigation 
V/ashington, D. C. 20535 


Re: 


Judith Katherine Exner v. Federal Bureau of 
Investigation (C.A. 9 5 No. 78-1152 and 

78 - 1880 ) — 


Dear Mr. Hall: 


This letter viill confirm _ 
February 13, 1979* At that^ti 
statements v/hich the presiding 
in the above-captioned cases, 
also summarized in the enclose 
v;hich I wrote on the day after 


our telephone conversation of 
ne, I informed you of the 
Judge made at oral argument 
The judge’s statements are 
d memorandum to zhe files 
the argument. 


As you know, 95^ of the documents at szake in the 

■ Exner case were drawn from the Bureau’s files on John Roselli. 
In view of the judge’s statement that he was once Roselli s 
lawyer and in view of his statement that he too may appear^ ^ 
in the Roselli files, v;e asked you to send us a recomenda«.-ion 
iSncSrning a possible motion to disqualify. Given tne extreme 
sensitivity of asking a federal judge to step aovm, we would . 

■ request that any recom.m.endation in favor of fi_ing such a 
motion be signed by Director VJebster. 


Very truly yours. 


Linda M. Cole 


Attorney, Appellate Staff. 
Civil Division 


Enclosure 

/ 
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TO : j/ieMORAMDUM TO THE FILE 


date: February 13 > 1979 
LMCole :v;m 


FROM : Linda M. Cole 

Attorney, Appellate Staff 
Civil Division 

• subject: Judith Katherine Exner v. Federal Bureau_of 
Investigation, et al. (C.A. 9j Ho. 78-1152 
and No. 78-1880) 


On Monday, February 12, 1979, I presented oral argument 
in the above-captioned cases. Tne appeal in No. 7o- -52 


from 


concerns the scope of the F.B.i-.'s exemption 
Act. The underlying facts concern Judith Exner s 


the Privacy 
attempt to 

obtain information from the F.B.I.'s organized crime files. 

As noted at p. 5 of our main brief, over 9 b .5 of the documents 
in dispute were dravjn from files compiled during the anti- 
racketeering investigation of oOhn Rosej.j.i. 

At oral argument, the presiding judge (Walter Ely) ^ 
stated that, prior to his elevation to the been 

John Roselli’s lawyer. Judge 7 -^ . 

probably appears in the Roselli files ooo. . 

these comments during a discussion of the extent to v;hich the 
F.B.r. could exclude persons v/ho are nar:.ed in tne organized 
crime files from access to those files under tne Privacy Act. 

The judge also directed government counsel to send the 
Court a letter stating the whereabouts of the 3^ 
hibit so that the Court would have the option o* studying the 
materials in question. The exhibit consists primarily of 
material from the Roselli files which was submitted to the 
District Court in connection with Mrs. Exner s FOI A claims. 
Neither party designated the exhibit for inclusion in the 
record on appeal . 
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V. 
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NOS. 78-1152/78-1880 
affidavit of GEORGE C. STOLL 


On February 16, 1979 I obtained a cassette tape of an 
oral argument in Case Number 78-1152/78-1880, Exner v. 

Federal Bureau of Investigation from the Clerk's Office of 
the United States Court of Appeals for the Ninth Circuit. 

The panel of the Court which heard that argument consisted 
of Circuit Judges Ely, Wallace and District Judge Pregerson. 

I am personally familiar with the voices of Circuit Judges 
Ely and Wallace. 

I have faithfully transcribed the_ following statements 
from that, tape: 

JL. At approximately eighteen minutes and thirty 
seconds appellant's counsel was arguing: You are not 

protecting their privacy if she already knows who they are. 
What you are doing is giving her a chance to correct an in- 
correct record. I don't see how you can protect Giancana’s 
and Roselli's privacy at this point, they are dead, they 
have no real interest. Even if they (third parties) have an 
interest ...(unintelligible interruption by court)... Even 
if they did have an interest to the extent the records relate 
to their relationship with Mrs . Exner , she knows about it 

already. What privacy are you protecting? Thats why the 
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Privacy Act has^> be different from the F^^dom of Information 
Act. 

Judge Wallace: Maybe the deceased widovT^ of one of the ... or 

the widow of one of the deceased... or other privacy interests 

in ' 

Appellant's Counsel ; We're not asking to make them public ... 
interrupted 

Judge Ely : John Rosetta didn't have a witness. John Rosetta 

wasn't ... unintelligble ... interrupted. 

Appellant's Counsel ; You see theres a difference under the 
. . . interrupted .... 

Judge Wallace : I don't know, I didn't follow it that closely. . 

Judge Ely: He was my client. (Laughter, in the Court) Well 

maybe he got a widow. (Laughter in the Court) Maybe he had one 
when he ... he disappeared in some shoes of cement ..; -interrupts 
Appellant's Counsel : In a metal drum of some sort. Under 

the Freedom of Information Act... argument continued. 

2. About 43 minutes into the argument: 

Appellee ' s Attorney : Then I would refer, your honor, to the 

District Judge's finding of fact that the information which the 
FBI has withheld consists of voluminous organized crime 
investigation reports which do not pertain in any way to the 
plaintiff and which are wholly outside the scope of her 
disclosure ... I'm reading from the quotation on page four 
of our brief ... she ' s a ... interrupted. 

Judge Ely: I hope it doesn't have any reference to me 

because I represented one of these people in an xsolated 

... intelligible. . .but well, well I don't care whether 


matter 


it does or not. 


Appellee's Counsel ; I just refer your honor. . .argument 
continues ... 


3. After Conclusion of Rebuttal at approximately fifty 
eight minutes: 

Judge Ely : Miss Cole (Appellee’s attorney) do you know where 

the documents are? 

Appellee ' s Attorney : Ah... your Honor I don't know, we did 

not designate them as part of the record on appeal and 
neither did opposing counsel. If the Court wants to see 
them of course. .. interrupted'. 

Judge Ely : Would you mind writing us a letter within the 

next ten days with a copy to counsel, just telling us where 
the records are. 

Appellee * s Attorney : Yes your Honor. 

I declare under penalty of perjury that the foregoing 
transcribed material is true and correct. 

Dated : 

Respectfully submitted. 








- - <»- 


GEORGE CHRISTOPHER STOLL 
Assistant United States Attorney 
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UNITED 'STATES COURT OF APPEALS 

'■■■'•■ 

FOR THE NINTH CIRCUIT 


JUDITH KATHERINE EXNER 

Plaintiff-Appellant, 

V. 


FEDERAL BUREAU OF INVESTIGATION, et al 


Nos, 78-1152 
78-1880 


Defendant-Appellee . 


AFFIDAVIT OF JOHN F, LOOMS, JR. 

I, John F. Loome, Jr., being duly sworn, depose and 

say as follows: 

' • (1) I am a Special Agent of the Federal Bureau of 

Investigation (FBI) , assigned in a supervisory capacity to the 
Freedom of Inf ormation-Privacy - Acts (FOIPA) Branch, Records 
Management Division, at FBI Headquarters (FBIHQ) , Washington, 

D. C. 

(2) Due to the nature of my official duties, I am 
personally familiar with plaintiff's Freedom of Information Act 
(FOIA) request for information located within the files of the 

FBI and subsequent Idwsuit. 

(3) It has come to my attention that during oral 
argument before a three judge panel of the United States 
Court of Appeals for the 9th Circuit, the presiding Judge, 
Walter Ely, commented to the Government Counsel that he at 
one time had served as attorney for one John Rosselli, 

Inasmuch as the bulk of the disputed documents in this 
litigation currently being reviewed by the Court are from an 
investigatory file maintained by the FBI wherein the subject 
of investigation was the late John Rosselli, Ms. Linda Cole, 
an attorney for the United States Department- of Justice, 
requested that a review of the disputed records be made to 


FBI/DOJ 


CL 


determine whether or not such an attorney-client relationship 
is reflected within- the" aforesaid documents. 

(4) Pursuant to this request, a review was made 
of those documents reviewed by the United States District 
Court for the Southern District of California, in camera in 
connection with this litigation and the investigative file 
relating to the late John Rosselli which consists of 38 
volumes. 

(5) In connection with the FBI's investigation into 

the activities of the late John Rosselli, information relating 
to contacts made by Mr. Rosselli and his associates were* ' 

recorded in investigative reports which were filed in his 
investigatory file. One such report which was included in 
the documents submitted to the Court for in camera review, 
contained the name of the lawfirm of Ely, Kadison and Quinn, 
550 South Flower, Room 1111. This record contained no further 
information relating to this firm nor information as to the 
circumstances for the. contact. 

(6) In our review of all 38 volumes of the investi- 
gatory file regarding the late John Rosselli, one- additional 
reference to the firm, Ely, Kadison and Quinn, Attorneys, 

Room 1111, 550 South Flower, Los Angeles, California, was 
located. This material set forth information indicating that 
the late John Rosselli or someone connected with him had been 
in contact with the aforesaid firm. This record contained no 
further information relating to this firm or circumstances for 
the contact. 

(7) In addition, a search of our central indices 
was conducted to determine if the names of Walter Ely or Ely, 

Kadison and Quinn had been indexed in the investigatory file 
relating to the late John Rosselli. This search was negative. 
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(8) It should be noted that all names of individuals 


2 

or organizations^'appearing in documents maintained in the FBI’s 


3 

central records, are not indexed and readily retrievable. The 


4 

decision to index is made by the investigative Agent within a 


5 

field officeV or an FBI Headquarters supervisor, except for the 


6 

names of subject (s), suspects (s) or victim(s) carried in the 


7 

case caption/ which are automatically indexed. Therefore/ unless 


8 

an index card has been prepared and filed, names appearing within 


9 

our files are not readily accessible. A good case in point is 


10 

as indicated within this affidavit wherein it is pointed out 


11 

that the name of the firm Ely, Kadison and Quinn is not recorded 


12 

in our central indices, however, the name was located in two 


13 

instances by a page by page review of the Rosselli file. 


14 



. 15 



16 

^^n F. Loorae, Jr.''~^ ( 1 

fecial Agent V/ 


17 

Federal Bureau of Investigation 
Washington, D. C. 


18 

19 

Subscribed and sworn to before me this ^"J^^day / 1979. 


20 

k5.. ^ 

Notaty ]pLiblic 
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Mv Commission expires -* 


. 
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UNITED STATES DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 


date: 4/27/79 


JUDITH KATHERINE EXNER 

V. FEDERAL BUREAU OP INVESTIGATION, et al . 
(U. S,D. C ♦, S .D. CAL. ) 

CIVIL ACTION NUMBER 76-8 9S 

NINTH CIRCUIT N UMBERS 78-11.5.2_ and_7-8-l_a80_ 

(FOIPA LITIGATION) 
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PURPOSE ; To advise that Judge Walter Ely has 

recused himself from participation ip: 
any further proceedings in connection with appeals numbered / 
78-1152 and 78-1880 regarding captioned matter. 

SYNOPSIS AND DETAILS ; By memorandum dated 3/2/79, captio'rjed/' 

as above. Legal Counsel Division 
reported recent developments in captioned matter to the 
Director, including a request from the Appellate Section, Civil 
Division, Department of Justice (DOJ) , for the Bureau's 
recommendation with respect to a proposed motion to recuse 
presiding Judge Walter Ely. 

By letter dated 3/2/79, from the Director to 
Ms. Barbara A. Babcock, Assistant Attorney General, Civil 
Division, DOJ, we concurred that the DOJ should move to recuse 

- //^ 3i^)c If 

By letter dated 4/10/79, from Ms. Linda Cole, 

Attorney, Appellate Staff, Civil Division, DOJ, to SA John C. 

Hall, Legal Counsel Division, this Bureau was advised of Judge 
Ely's decision to recuse himself from further participation in 
appeals numbered 78-1152 and 78-1880 regarding captioned 



W 



Memo Legal Counsel 
To The Director 


from Judge Ely to Ms. Babcock, dated 3/30/79 (copy attached) 
expressing his appreciation for the manner in which the recu 
was handled. 


RECOMMENDATION : 


None, for information. 
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UNITED STATES COURT OF APPEALS 


ninth circuit 


% HOUSE 

^ 4 GOOI2 


March 30, 1979 




Vh'.* Honorable Barbara Allen Babcock 
,*/:; 5 lr>eant Attorney General 
Tnitcd States Department of Justice 
Kvishington, D.C. 20530 

RE; EXNER v. FEDERAL BUREAU OF INVESTIGATION, ET AL. 

Nos. 78-1152, 78-1880 

Dear Ms. Babcock: 

On the day before yesterday, March 28th, I flew 
to San Francisco to attend to some official duties there. 

Before leaving Los Angeles,. I had advised two of our judges, 
by telephone, of my intention to direct that all communica- 
tions pertaining to the issue of my recusal in appeal 
No. 78-1152 be filed. Later in the day, in a telephone call, 

I v;as advised that my copy of the "MOTION TO RECUSE" had been 
received in my Los Angeles office. That copy of the Motion 
did not contain the attachments. The attachments were, 
hov7ever, included with the Original of the Motion, which was 
filed in San Francisco; thus, the original Motion and the 
attachments were readily available for my reading there.. 

I am glad that you filed the Motion, and I am 
grateful for the respectful tone of your covering letter to 
me, dated March 27, 1979. 

As I have said before, I appreciate the courtesy 
of Mr. Egan, as I appreciate the courtesy of the letter 
vnritten to me by Mr. Leonard under date of March 21, 1979. 

The letter that you wrote to me on March 27th 
indicates a justifiable misapprehension on your part. It 
was never intended that our full Court, or any judge other than 
myself, should decide the issue of my recusal. \*Jhile Mr. Egan's 
wn-iting to me directly on March 9, 1979 constituted a 
violation of our Court's Local Rule 1, all acknowledge 
that, in writing that letter, Mr. Egan was motivated by the 





The Honorable Barbara 
,'Mai;ch *1979 ^ 

Vki\q T\s^o 


j.en Babcock 




consideration of courtesy. Thus, I cannot 
• - cientiously fault him. I am more inclined to fault 
.* ..-If ior my owi impulsive mistake in telephoning 

" ' Hpan v?ithout advising Mr, Leonard in advance and without 
: •ivitinp' Mr. Leonard to being privy, in a conference tele- 
phone call, to the telephone exchange between Mr. Egan and 
*'i‘. Now, hov;ever, there has been a full disclosure to 
J5r! Leonard of the thrust of that telephone conversation. 

Next, I' call your attention to the one obvious 
mistake in the affidavit of- Mr. Stoll, attached to your 
"MOTION TO RECUSE". On the 8th line of page 2 of Mr. Stoll’s 
affidavit, the word "witness" should be "widow". Mr. Stoll's 
mistake is quite understandable, since our recording equipment 
is by no means perfect and its imperfection in recording my 
comments is doubtless aggravated by my "Texas accent". 

In any event, I suggest that Mr. Stoll should again listen 
to the recording in the light of the. context of the colloquy 
and file a brief amending affidavit substituting "widow" 
for "witness" at the specified place. 

Today, I am forwarding an Order to San Francisco 
for filing. The Order grants your Motion that I recuse 
myself from participation in any further proceedings in 
connection with appeal No. 78-1152, the appeal to which your 
Motion V7as directed. By my Order,- I also recuse myself from 
further participation in the consolidated appeal j No. 78-1880. 

My Order eliminates the need for Mr. Leonard 
to file an opposition to .your "MOTION TO RECUSE", and I 
hereby direct Mr. Leonard that he not file a response to the 
Motion. 


Finally, and so that the record will be absolutely 
complete, I am directing our Court's Clerk to file a copy 
of this letter. No further communications between the parties 
and the Court should now be necessary. 

I reiterate my satisfaction over your decision 
to file the "MOTION TO RECUSE". I could not have taken action 
unon the basis of Mr. Egan's informal letter of March 9th 
without bringing its contents to the attention of my 
colleagues and causing it, together with all other correspon- 
dence pertaining to the issue of my recusal, to be filed. 


The Uortorable Barbara ||^en Babcock 
■> March 30, '■1979, 

Ptige Three 




— because of my belief, a belief that your Department 

1 •’'♦'euclv shares, as indicated by the filing of your 

that no Court, or a judge thereof, should issue a 
••.'nificant Order affecting the Court's operation or the 
' nt crest of litigants without a court recordation of the 
fpundation of the Order. 


Yours very trul^’'. 



WALTER ELY 


VJEruk 


cc: Associates 

Honorable Harry Pregerson 
Clerk Emil Melfi 
Richard C. Leonard, Esq. 
Honorable Michael J. Egan 
Leonard Schaitman, Esq. 



Address Reply to the 
Division Indicated 
and Refer to Initials and Number 


UNITED STATES DEPARTMENT OF JUSTICE 

WASHINGTON, D.C. 20530 

April 10, 1979 


LMC : wm 
145-12-.2683 


TELEPHONE : 

(202) 633-3525 



Esquire 
B.l. Academy 
legal Division 
Quant ico, Virginia 


22135 




Re: Judith Katherine Exner v. Federal Bureau of 

Investigation (C.A. 9, No. 78-1152 and 78 -I 88 O) 


Dear 


I am enclosing copies of our most recent submissions to 
the Ninth Circuit so that you can bring your file on the 
Exner case up to date. As you can see from the enclosures, 
the Associate Attorney General originally decided to handle 
the recusal issue in a manner which differed from our recom- 
mendations. However, a formal motion was eventually filed 
and Judge Ely had indicated that he will disqualify himself 
from further participation in both appeals. 


After the Exner case was argued and submitted, both the 
First and Fourth Circuits issued favorable decisions on the 
scope of the F.B.I.’s exemptions from the access provisions 
of the Privacy Act. *¥e have transmitted copies of both de- 
cisions to the Clerk of the Court with a request that they 
be distributed to the panel. Copies of the decisions and 
our transmittal letters are enclosed/ ^ 

/y 

I would like to take this opportunity to thank ybu foi^ 
your cooperation throughout the appellate proceedings in this 
case. I will keep you apprised of any future 




Very truly ^ou§g^ 261990 

Linda M. Cole 

Attoreny, Appellate Staff 


Enclosures 
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TELEPHONE: 
(2Q2) 633-3525„ 


I#. Eiall-E..^- Melfl*- V ■■ / .■. 

Cleric j- United States of- -Appeals ; . .■ ; ' 0.:; 

for the'Ninth Ulrcult' "C7'' ■ ' ' • \ r y . . 

Post Office Box 547 v’-~ •• • ■ • 

San Francisco., California 9.4101 ' 

Re: ...Judith Katherine . Exner v. Federal Bureau- .1 
of Investigation (C^A.. 9» Ko* 78~1152 and 
■ 78 - 1880 ) ... • ' • 

Dear Mr. Keif i j "" ...... ,. 

The above-captioned “appeals were argued and submitted on 
February 12, 1979. On Karch 27, 1979 > the United States Coutt 
of Appeals for the First, pircult issued a decision which 
squarely addresses the issue which is now pending before this 
Court in Appeal No. 1152'. Irons v. Bell , No. 78-1350 (ftoch 27, 

1979). 

In accordance with Local Rule 1, we are enclosing suf- 
ficient copies of the' First Circuity's opinion for distribution 
to the panel. "¥e would , ask the panel to consider pages 4 and 
5 of the First Circuit's decision in connection, with the argu- 
ments presented at pages. 14-21 of our principal brief. 

Thank you for your assistance. 

I..’ ’ Very truly yours, ' . 


Linda K. Cole • " "V 

. Attorney,. Appellate .Staff 
■' Cl^l pivision . 


■ Richard" C.. Leonard Esquire ; 
."“i:., : Suite 1200-1' "r- 

■rl ... . . -4 33 North Camden I>r iye : 

" : -"‘■’:’];Feyerly ' Kill California . 90210 ■ 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


JUDITH KATHERINE EXNER, . ) 

Plaintiff-Appellant, ) 

) 

V. ) No. . 78-1152 

■ ) 


) 

FEDERAL- BUREAU OP INVESTIQATION, ) 

WILLIAM H. WEBSTER, Director, . ,) 

Federal Bureau of Investigation, ) 

UNITED STATES DEPARTMENT' OP ' JUSTICE ) 

and GRIFFIN B. BELL, Attorney General ) 

of the United States, | 

Defendants-Appellees . ) 

) 


MOTION TO RECUSE 




TO THE HONORABLE JUDGE WALTER ELY: 

Defendants, the Federal Bureau of Investigation, Williani 
H. Webster, the 'Department of Justice and Griffin B; Bell, 
respectfully submit this motion that Your Honor recuse ’him- 

V 

self from further participation in Appeal No. 78-1152. 


Defendants base this motion upon facts which came to their 
attention as a result of comments made at the February 12, 


1/ The Appeal, in No. 78-1152 concerns the extent to which 
the FBI can exempt files compiled for law enforcement pur- 
poses from the access provisions of the Privacy Act. It -was 
•consolidated, by order of this Court, with the Appeal in No. 
78-1880 which deals with the standards for awarding attor- 
neys’ fees under the Freedom of Information Act. Although 
the two appeals stem from the same lawsuit and involve the 
same parties, the legal issues are wholly different. The 
appearance of lack of impartiality is directly raised only 
in' Appeal No. 78-1152. Accordingly, defendants do no't 
request Your Honor to recuse himself from participation in 
the disposition of Appeal No. 78 -I 88 O. 


Defendants 


- • 2 - 


1979 ora-l arguAit in the above-captioned^ise. 


2 / 


Respectfully request Your Honor to consider these newly 

discovered facts in light of the recent amendment to the 

recusal statute and to grant the instant motion because, in 

light of those facts, your "impartiality might reasonably be 

questioned." 28 U.S.C. ^55(3-) • believe that it is our 

duty to- file the instant motion in order to vindicate the 

important public policies which underlie the recusal statute 

arid to provide Your Honor with the protections which the 

3/ 

statute was designed to afford federal* judges . 


2/ Immediately after returning to Washington, D.C., the 
appellate attorney who argued this case for the government 
brought these comments to the attention of her review offi- 
cer. The Department of .Justice then took steps to obtain a 
transcript of the relevant portions of the oral argument. 

The Department also requested the FBI to review the files 
which are the subject of this lawsuit in light of the com- 
ments made at the oral argument. The transcript, the 
results of the FBI search, and a draft motion were, then 
submitted to the Director of the FBI, the Assistant Attorney 
General for the Civil Division and the Associate Attorney 
General for a determination as to whether the Department 
should ask Your Honor to recuse .himself . 

\ 

3/ Because the motion is based in part upon facts which 
came to the government's attention after the oral argument, 
the Associate Attorney General decided that, as a courtesy, 
he would make those facts available to Your Honor in advance 
of filing the motion for whatever response Your Honor might 
wish to make. Accordingly, by .letter of March 9, 1979, the 
Associate Attorney General sent Your Honor a letter stating 
that the name of Your Honor's former law firm does in fact 
appear in the files which are the subject of this lawsuit. 

A copy of that letter was sent to opposing counsel. Subse- 
quently, Your Honor telephoned the Associate Attorney 
General to request additional factual information. The 
Associate Attorney General then sent a follow-up letter 
providing the information requested. A copy of that letter 
was also sent to opposing counsel. Both Your Honor and the 
Department of Justice sent opposing counsel a letter describ- 
ing the substance of the telephone contact which did occur. 

At that ooint, opposing counsel submitted a letter expressing 
a desire* to file*. a -written opposition to Your Honor's recusal 
After receiving that letter, the Department filed the instant 
motion. Copies of all correspondence pertaining to the 
issue of recusal are attached hereto. 
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The Newly Discovered Pacts 

This case involves the efforts of plaintiff Judith 
Katherine Exner to obtain documents from the Central Records 
System of the Federal Bureau of Investigation which contain 
references to her. Because the Privacy Act contains broad 
exemptions for law enforcement agencies and for law enforce- 
ment files, the FBI processed Mrs. Exner ’s request solely 
under the Freedom of Information Act. Pursuant to the 
latter statute, the FBI released over two hundred pages to 
Mrs. Exner. The FBI withheld additional material on the 
grounds that its release would invade the privacy pf persons 
other than Mrs. Exner who were also named in. the documents. 
The district court examined all of the disputed material in 
camera and upheld both the FBI’s reading of the exemptions 
to the Privacy Act and its invocation of the exemption-. to 
the Freedom of Information Act which pertains to clearly 
unwarranted invasions of personal privacy. Plaintiff 
appealed the district court’s ruling on the Privacy Act and 
the government cross-appealed from the court's award of 
attorneys’ fees to plaintiff. 

The case was fully briefed and orally argued on February 
12, 1979, before a panel of this Court consisting of Your 
Honor, Circuit ' Judge Wallace and District Judge Pregerson. 

The instant motion to recuse stems from comments made by 
Your Honor at the oral ' argument . As noted on page five of 
the government’s main brief on the appeal, over 95^ of the 
disputed material in this case came from files w^hich were 
compiled during the anti-racketeering investigation of John 


Roselli. Twice during oral argument. Your Honor commented 

V 

that he had been John Roselli ’s lawyer. In addition, both 

Judge Wallace and Your Honor requested government counsel to 

advise the Court of the location of the ^ camera exhibit 

■which was submitted to the district court but which was not 

5 / 

• designated as part of the record on appeal. S"ee the 
attached affidavit of George C. Stoll which contains a 
transcription of the relevant portions of the oral argu- 

i/ 

ment . 


Because Your Honor’s comments raised the possibility 

that your name might appear in the very files which are the 

7/ . ' • . 

subject of this appeal, the Department of Justice immedi- 
ately asked the FBI "to ascertain whether or not this situa- 
tion did exist. The attached affidavit of John P. Loome 
indicates that the name of Your Honor’s former law firm 
(Ely, Kadlson and Quinn) does appear both in the portions of 


V By filing this motion, the government, of course, does 
not suggest any improprie'fcy whatsoever in Your Honor’s hear- 
ing oral argument in the first place. This motion is based 
solely upon (1) comments which were obviously evoked as a 
•spontaneous response to the colloquy at oral argument and (2) 
the FBI’s post-argument examination of the files in question. 

Earlier during the argument. Judge Wallace raised the 
question of the location of the documents. 

6/ Mr. Stoll's affidavit at one point refers to ’’Rosetta" 
rather than "Roselli." However, it is clear from the context 
that John Roselli was the individual under discussion. We 
have also been advised that the word "intelligible" was 
inadvertently typed in the affidavit instead of the correct 
"unintelligible." 

]_/ At the oral argument. Your Honor stated: "I hope it 

doesn’t have any reference to me because I represented one 
of the plaintiffs in an isolated matter. ..." 


the Roselli files from which the documents pertaining to 
^5rs. Exner were drawn and in the. actual ^ camera exhibit 
itself. 

The Amendment To The Recusal Statute 

In 197^ j Congress amended the recusal statute to 
provide that *'[a]ny justice, judge, magistrate, or referee 
in bankruptcy of the United States shall disqualify himself 
in any proceeding in which his impartiality might reasonably 
be questioned." 28 U.S.C. ^55(a)- The legislative history 
demonstrates that Congress amended the statute in order to 
protect federal judges from "uncertain language [which] has 
had the effect of forcing a judge to decide either the legal 
issue or the ethical issue at his peril" and to ."promote 
public confidence, in the impartiality of the judicial pro- 
cess by saying, in effect, if there is a reasonable fac.tual 
basis for doubting the judge's impartiality, he should dis- 
qualify and let another judge preside over the case." H. 
Rep. No. 93-1^53, 93d Cong., 2d Sess. 2, 5 (197^), 

reprinted in 197^ U.S. Code Cong, and Admin. "News at 6352 
and 6355. 

Thus, the post-197^ test for recusal is not whether 
the judge could, as a subjective matter, decide the case 
with impartiality. The test is whether, under the cir- 
cumstances, a reasonable man might question the judge's 
ability to do so. Davis v. Board of School Commissioners , 
517 F. .2d 10'i}il, 1052 (5th Cir. 1975), rehearing denied, 521 
F. 2d 8l^ (1975), certiorari denied, H25 U.S. 9^^ (1976). 
Indeed, under the amended statute, the "appearance of 


6 


impartiality is virtually as important as the fact of 
impartiality." Webbe v. McGhie Land Title Co. , 5^9 P* 2d 
1358, 3161 (10th Cir. 1977). 

The Recusal Statute as Applied to. the Instant Case 

The fact that the name of Your Honor's law firm (Ely, 

• Kadison and Quinn) appears in the very files which are at 
issue in this case places Your Honor’s personal interests at 
the very center of the appeal in No. 78-1152. On the one 
hand. Your Honor’s position can be directly analogized to 
that of the plaintiff. The district court found that Mrs. 
Exner’s name appears throughout the Roselli files on a 
sporadic and incidental basis. The Loome affidavit shows 
that Your Honor’s law firm also appears in those, files on 
two occasions. At the oral argument. Your Honor noted that 
he had been John Roselli ’s lawyer. It appears, therefore, 
that Your Honor,- like the plaintiff, may have a substantial 
interest in access to those files. On the other hand. Your 
Honor’s position is directly analogous to the position of 
the third parties whose interests the government has tried 
to protect by withholding documents from Mrs. Exner under 
Exemption b(7)(C) to the Freedom of Information Act. The 
Loome affidavit establishes that the name of Your Honor’s 
former law firm appears in one of the actual documents which 
was withheld from the plaintiff and which was submitted to 
the district court for camera review. Thus, were the 
plaintiff to prevail on this appeal, she will in fact obtain 
a direct reference to Your Honor’s firm. It thus appears 
that no matter how Your Honor decides this case, it could 


reasonably be contended that he has allowed his personal 
interests to influence his actions. If Your Honor rules for 
plaintiff, it can be asserted that he has vindicated his own 
right of access. If Your Honor rules for the ’ government , it 
can be asserted that he has protected his own privacy. 

In our view, therefore, this case fits squarely within- - 
the language and spirit of the recusal statute since this is 
a case in which Your Honor’s ’’impartiality might reasonably 
be questioned.” 28 U.sic. ^55(a). The remedy of recusal 
provided by the statute must therefore be applied in order 
to protect the reputation of the federal judiciary and to 
afford Your Honor the protection which the recusal statute 
was designed to provide federal 'judges. 

There is an . additional consideration which lends further, 
independent, support to the motion to recuse. As noted above, 
at the oral argument. Judge Wallace and Your Honor expressed 
an interest in the ^ camera exhibit. If Your Honor, as a 
private citizen, had submitted a request for references to 
himself or his law firm contained in the in camera exhibit, 
that request would most probably have been denied by the FBI 
oh the same grounds as it denied access to Mrs. Exner. 

If the panel of which Your Honor is a member should, in 

> 

deciding the instant appeals, seek in camera inspection of 

8/ The FBI would certainly have- denied access under the 
Privacy Act in accordance with Exemptions (j)(2) and (k)(2) 
and the implementing regulations. The FBI would also have 
limited access under the Freedom of Information- Act in 
accordance with Exemption b(7)(C) to the extent necessary 
to protect third parties from any ’’clearly unwarranted 
invasions of personal privacy." 
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the documents. Your Honor would he provided materials in his 
judicial capacity which might have been withheld from him in 
his personal capacity. Any appearance that a judge has used 
his office to gain a personal advantage must be avoided. 

For the foregoing reasons, defendants respectfully 
request Your Honor to recuse himself from further partici- • 
pation in appeal No. 78-1152. 


Respectfully submitted. 




BARBARA ALLEN BABCOQK 

Assistant Attorney General, 




LEONARD SCHAITMAN (202) 633-3321 


v ^ ..t.A -I. 

LINDA M. COLE (202) 633-3525 
-Attorneys, ■ 

Civil Division, 

Department of Justice, 
Washington, D.C. 20530. 


IN THE UNITED STATES COURT OP APPEALS 
FOR THE NINTH CIRCUIT 


JUDITH KATHERINE EXNER, ) 

) 

Plaintiff-Appellant, ) 

) 

V. ) 

) 

FEDERAL BUREAU OP INVESTIGATION, ) 

WILLIAM H. WEBSTER, Director, ) 

Federal Bureau of Investigation, ’ ) 

UNITED STATES DEPARTMENT OP JUSTICE, ) 
and GRIFFIN B. BELL, Attorney General ) 
of the United States, ‘ )' 

) 

Defendant s-Appellees. ) 


No. 78-1152 


CERTIFICATE OP SERVICE 


I hereby certify that on this 27th day of March, 1979 » I 
caused the foregoing Motion To Recuse to be served upon counsel 
for Plaintiff-Appellant, by mailing a copy, postage prepaid, 
to : 


Richard C. Leonard, Esquire 
Suite 1200 

433 North Camden Drive 
Beverly Hills, California 90210 




>■ 




LINDA M. COLE 
Attorney. 
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Assistant Attorney General 
Appellate Staff, Civil Division 
Attention: IIs. Linda II. Cole 

Room 3610 .FliDEKAIi 

Assistant Director - Legal Counsel 
Federal Bureau of JEiivestigation 


JUDIKI KiA^ilERIHL* SfelDR 


February 22, 1980 


Attn : 


V. FEDERAL BUREAU OP IIIVESTIGATIOIJ , et al. 

(U.S.D.C., S.D. CAL.) 

^ CIVIL ACTION nUIJ3ER_76-S9S 

immi-CIRCUl^COURT of A#FESLS IIUIIBERS 78-1152 and 78-1880 


Enc. 


5 


Reference is nade to your meraorandum dated 
February 11, 1980 (your reference; LS;LMCole;wm, 145-12- 
2683), and the telephone conversation of February 20, 

1980, betv7 een Ts. Linda M. Col e of your office and Special 
Agent (SA) |of this Bureau’s Legal 

Counsel Division. 

Pursuant to the above, and in view of the ninth 
Circuit Court of Ai>peals affinaation of the District Court’s 
avrard of attorneys’ fees to plaintiff in captioned natter, 
v;e strongly reconrend that your office file a petition for 
rehearing, and preferably, for rehearing banc . If 
such a petition is denied or if the Court of Appeals 
V7ill not reverse itself, we also reconnend that a petition ^ 
for a writ of certiorari be filed vjith the Suprene Court, 

It is this Bureau’s opinion tliat the District 
Court’s ruling, and the Coiirt of Appeals’ affimation 
thereof, that plaintiff "substantially prevailed" in 
captioned natter and is entitled to attorneys’ fees sinply 
because she received expedited treat! lent of her Freedoia of 
Infonaation Act (FOIA) request by court order, is a blatant 
iiiisapplication of the FOIA’ s attorneys ’ fees provision and 
clearly unsupported by case lav/ and the Act’s legislative 
history. See , o.£. S.Rep. Ho. 93-354, 93d Cong., 2d Sess. 

17 (1977) ; Cox v. United States Departr:ent of Justice , 601 
F.2d l^D.C. Cir. 1979) ; Olaguibeet A. Lopez Pacheco v. 
FederaJ^CEureau of Investigation , Civil Action Hurber 76-83 
(D.B.Rv ^ani/ary 10, 1980) (copy attached) , and citations 


V 


SEF NOTE PAGE 


MAIL ROOM 







Assistant Attorney General 
Appellate Staff, Civil Division 


Additionally, we believe that such an interpretation 
would have an extremely chilling effect on all Government 
agencies in FOIIx, cases v/herein a plaintiff receives 
e>:peditGd treatment, whether it be court ordered or 
other\7ise. 

It is this Bureau’s interpi'etation of the 
FOIA's attorneys* fees provision, based upon case lav; 
and the Act’s legislative history, that such fees may be 
av7ardod to a plaintiff in an FOIA action only vrhere a 
defendant agency has ’'improperly withheld" documents 
from the plaintiff. Such a factual situation does not 
exist as to plaintiff, as her FOIA lav?suit did not bring 
about the disclosiire of information to her v;hich v;ould 
not have been made available to her in the absence of the 
suit. Simply stated, had plaintiff not initiated her 
lavjsuit, she v7ould have received the same information, 
only not on an expedited basis. IJo doctuucnts vrere 
improperly v/ithheld from plaintiff as is clearly supported 
by the record in captioned natter. Thus, there v?as no 
substantial causal relationship between the result of 
plaintiff's lawsuit and v;hat she originally sought pursuant 
to her FOIA request; and, therefore, she did not 
"substantially prevail" in captioned natter cind should 
not bo entitled to an award of attorneys' foes. 

Should you require additional inforiration 
and/or assistance concerning captioned matter, i^lease 
contact SA I I to v7hon it is currently assiemed, at 

(202) 324-5662. 

r-nclosure 


NOTE ; Copy of referenced memorandum and of Court of 
Appeals opinion attached hereto for Bureau personnel only. 
Views sought by DOJ in paragraph three of referenced 
memorandum orally furnished to Ms. Cole on 2/20/80, by 
Legal Coimsel Division. Prior history of captioned matter 
set forth at 542 P.2d 1121 (9th Cir. 1976) and 443 F.Supp. 
1349 (S.D. Cal. 1978), 


"approved; 

Director 

Exec. ^ 

Exec. 

]Exeo* AO-UtS 


Adm- Serv. 
Crim. Inv, 




Legal 

tnsp. ^ ^ 



Cervs. 

Ti Til. AXiQ - 

Public Ails* -r- 
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Tnus, after an overa: 1 asse? riu-nt of the particularities of 

X ^ ♦ 

this action v;hnt car. be gleaned is: first, that i t/questiona- 

ble that this civil suit was needed for substantial compliance 
on the part of the agency, second, that no bad faith can be 
attributed to the agency in either the delay between the 
request and the disclosure or the invocation of the defenses 
to disclosure; and third, the fact the Defendants did prevail 
on these defenses demonstrates that "the Goverment’s withholc 
of the records sought /Kad i a reasonable basis in law." 
Nationw ide Building Maintenance, supra, p. 711 

For all the above cited reasons we find that no award of 
attorney s fees is warranted in the present action and this 
request is accordingly, DENIED. 

IT IS SO ORDERED. 

In San Juan, Puerto Rico, this 10th day of January, 1980. 



)RKUELL/\' 

U./G. DISTRICT COURT JUDGE 




(•v. 




It. f (.711.1(4 
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1 This Section vas added to tl}rr F.O.l.A. and the F.O.I.P.A. by 



r' 

i 

* tha 1974 /-.^endn.c n t uJ th n* providing conpens;^ ti.O!'* 

1 • 


j to private persons for their acsi seance to the general public 
1 

! 

1 

1 

! 

r 1 


>. 

i in bringing the government to cotr.oly vith the national pojicy 



favoring disclosure of governn.cr. t docu::u;nrs nivd in this way 

I * 


encourage, prompt and good faith compJiance by the adn;iniscra- 

i 


tive agencies with their duties \indc't the Act. S.Rep. No. 93- 



85A, 93d Cong., 2d Sess. 17(1977); Cc>: v. United States Depart 


1 - 

I;-;.: 


i oent of Justice. 601 F. 2d 1 (D.C.C. ^Q 7 o^ 

K.*... • 


■ An award of attorney*?; fees i ?' never autc^rria tic . First 

1 ‘ 


and foremost the Court must determine that the plaintiff has 

j. ' 


’’substantially prevailed." s552 (a) (4) (E) . Moreover, this 

! '•* 


determination involves an exercise of sound discretion of the 



1 Court which takes into account the particular facts cf each 

r.- 

> 

1 individual case. In reaching this decision, the Court is 

I;;- : 


. guided by several factors, among t’lc.se: (M vherhier -the pro- 

' •’ 


secution of i.iainciff’s clcHin could rensonaMy be regarded as 

• 

- 

necessary; (2) \rhethcr hi.? suit: had 9 substsnrial causative 



effect on tne delivery of the inf orinat inn ; (3) the benefit to 

1 

i‘ 


the public, if any, derived froai the suit, (4) the nature of 



j the complainant s iritercst in the released information, and 

1 

i *5 


1 

(5) whether the agency’s withholding of the record had a 

f '.T 


3/ 

L ' 11 . 


reasonable basis in law. 


1 

i 

After a careful examination of 5 U.S.C.s552(a) (4) (E) . and 


9 

1 

the above enumerated factors against tlfparticular circumstances 



this case,, we find that they fail as a whole, to demonstrate 

VT'V' 


y/ 

rz/y/*' 


Several factors are taken from the original Senate version 

r.:.y .. 


of what is now Section 552(a)(4)(G). The others are taken fro; 

n 


different cases which have previoul)' discussed this same matter 




See e.g. Nationwide Buildins Maintenance Inc, v. Sampson 599 



F. 2d 704 (C.A.D.C. 1977) one Vermont Low Income Advocacy 

: *;■ 


Council V. Dunlop. 71 F.K.D. 34T"(L).' Vt.i af£'«”.cnh nniP.. , 

i :z 


Vermont Low Income Advocacy Council v. Uscry, 546 F 2d 509 

rii 


(C.A. 2 1976). As Nationwide Buildinr., supra, teaches neither 



one factor x.s exclusive or individi'olly dispositive* of the 

/ 


issue, nor is this list of factors exhaustive. 
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I complaint belorc' thi^' Courc stieViiu}’ De ! cndants ' compliance 
' under the F.O.7.A. ’ ‘ 

On March 11, 197C ^''efondants rcloa.scd 111 pageis of docu- 
ments. Shortly thereafter this case was staved nend’'r.c exhaus- 

2 / . . ^ 

tion of administrative remedies. As a result of these furthei- 
administrative proceedings, on Kcveir.ber 1, 1977, 8 m additional 
pages were released. Plaintiff filed an amended complaint on 
. February 8, 1978 to obtain release of all requested documents 
still withheld. A second amended complaint was filed on 
June 1, 1978. 

By way of summary judgment, we di.sposed of all the con- 
troversies raised by the amended complaint: Plaintiffs’ 

Motion for in camera inspection was- denied; all of the exemp- 
tions claimed' by Defendants under 5 U.S.C.ss 552(b)(7)(c); 
552(b)(7)(D); and 552(b)(1) were sustained; Plaintiffs' 
request for amendment of record was dismissed; and Plaintiffs’ 
request of all documents originating with the F.B.I's Counter 
Intelligence Program relating to groups and individuals seelcing 

f 

independence for Puerto Rico was denied. Plaintiff did 
succeed in obtaining release of his photograph in Defendants ’ 
records, which Defendants originally denied they had, and 
successfully obtained release of 11 additional pages of docu- 
ments originating with other federal agencies which Defendants 
initially 

/refused to release. 

The Freedom of Ii\formation Act, ("F.O.I.A.”) , 5 U.S.C. 

s552(a) (4) (E) and the Freedom of Information and Privacy Act 

("F.O.I.P.A.”) , 5 U.S.C. s552a(g) (3) (B) , both provide that: 

"The court may assess against the United 
States reasonable attorney fees and other liti- 
gation costs reasonably incurred in any case 
under this section in which the complainant has 
substantially prevailed." 

T] 

See our Order of March 30 , 1976 . 
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OLAGUIBEET A. LOPEZ PACHECO ) 

et al 

Plaintiffs 

V. ) CIVIL NUMBER: 

FEDEPjVL bureau OF INi’ESTIGATION . 
et al 
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Defendants 
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DECISION AlPD ORDER 

1 / 

In our previous Opinions and Orders we disposed of all 
controversy on the merits pending in this case. Plaintiff 
now reinstated his Motion for Attorney’s fees and Defendants 
adhere to their opposition previously filed before the Court. 

The facts underlying this Motion are as follows; On 
July 6, 1S75, Plaintiff filed a request under the Freedoni of 
Information Act, ("FOIA") , 5 U.S.C. s5b2 (a) (A) (E) , with 
Defendants to obtain copy of the entire repord of himself and 
his deceased son prepared by Defendants in relation with the 
investigation of the events and circumstances surrounding his 
son's death. On July TO, 1975 Defendants replied that they 
would comply with this request within the next A5 working 
days. On September 30,' 1975 Defendants requested Plaintiff's 
notarized signature in order to release the documents. This 
signature was immediately provided by Plaintiff. Further 
inquiry was made on December 12, 1975 as to the status of the 
request for the documents . Because the requested documents 
had not been received by January 23, 1976 Plaintiff filed a 

T7 — ^ ^ ^ 

See: 470 F. Supp. 1091 (1978) and the Opinion and Order 
of July 31. 1979. • T " 
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February 11 , 1980 
Leonard Schaitrnan 
Appellate Staff, Civil Division 
Department of Jiistice 

tovestication 


hS ;LI!Cole :vr_ 
145 - 12 - 26-; 


i^e^ai Counsel Division 
Federal Brueau of Investigation 

ifclted sJales^clSt S^ApriLriorthe^^iteih Ci“cullV^ 

ing whether to file* a petition for consiuer- 

ahead of the prior requests of oth4r tedivid^ls?'^ 
government appealed, contending, inter alia that an Vota 
litigant cannot substaatiallv nrc^;^TT\,T^« ® 

wMc^Ihfsove^nf would'not 

oSIm®*aBd“f3)'’cE^®®* tequMtB Sl2d®ol‘’™™' 


A Flease send your coCTaente to Linda H rnl* p««t« 
at 633-3525. ■Thii°|o2-for®yoS='cSooL«iS^®“® 
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OPINION 


Appeal from the United States District Court 
for the Southern District of California 
Edward J.- Schwartz, Chief Judge, Presiding 
Argued February 12, 1979 

Panel reconstituted, submitted on briefs and record, 

April 19, 1979 


Before; GOODWIN, WALLACE and PREGERSON*, Circuit Judges, 
GOODWIN, Circuit Judge: 

Judith Katherine Exner sued the Federal Bureau of 
Investigation under the Freedom of Information Act, 

5 U.S.C. § 552, and the Privacy Act, 5 U.S.C. § 552a, to 

*The Honorable Harry Pregerson, now a member of this court, 
was United States District Judge for the Central District 
California, sitting by designation when this case was 
submitted. 
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obtain access to the information about her in the Bureau s 
files.* While the case was pending in the district 
court, and during the time consumed by an earlier appeal to 
this court, ^ the FBI released to Mrs. Exner some 86 
documents, in whole or part', of a total of 92 documents 
identified by the FBI as responsive to her request. .The 
district court denied Mrs. Exner 's request for an order to 
produce the remaining six documents, but allowed her 
attorney's fees and costs upon a finding that she had 
"substantially prevailed" under the Freedom of Information 
Act, 5 U.S.C. § 552(a)(4)(E). Both parties appeal. 

The factual background of the case has been published 
in the decisions cited in the margin. The legal questions 
are (1) whether Mrs. Exner, whose appeal is not based on 
the FOIA, - is entitled under the Privacy Act to disclosure 
of certain remaining documents in the possession of the 
FBI; and (2) whether the district court properly awarded 
Mrs. Exner attorney's fees and costs under the FOIA. 

Both the FOIA and the Privacy Act provide for access 
to records maintained by agencies of the United States. 

The FOIA contemplates public access to any and all records 
not exempt from disclosure. The Privacy Act provides for 
access by an individual to government records concerning 
that individual and not exempt from access under specified 
circumstances . 

The trial court, before granting summary judgment, 
examined the unreleased documents in chambers as a court 
may do under the FOIA (5 U.S.C. § 552(a)(4)(B)). A more 
limited procedure appears in the Privacy Act. (5 U.S.C. 

5 552a (g) (3) (A) ) . 


1 


After the examination pursuant to the FOIA, the trial 
court made findings which, under both the FOIA and Privacy 
Acts, made the contested documents exempt from release to 
anyone not authorized by the FBI to see them. 

The court accordingly ruled that Mrs. Exner was 
entitled to no further releases of documents under either 
statute. Her appeal challenges only the court's interpre- 
tation of the Privacy Act. Technically, therefore, we have 
no need to consider the FOIA further, except as that 
statute provided the basis for the court's award of attor- 
ney fees. The FOIA is, however, tied into the Privacy Act 
in certain of Mrs. Exner 's arguments on appeal, and there- 
fore will be considered in that connection. 


I. THE PRIVACY ACT 

Subsection 552a (d)- of the Privacy Act permits an 
individual^ to gain access to those records which per- 
tain to him and are found in a system of records^ main- 
tained by an agency. 

Having given general access to the individual in 
552a (d), congress in subsection 552a (j) (2) denied access to 
any system of records which is "maintained by an agency or 
component thereof which performs as its principal function 
any activity pertaining to the enforcement of criminal laws 
* * * and which consists of * * * (B) information compiled 
for the purpose of a criminal investigation, including 
reports of informants and investigators, and associated 

with an identifiable individual * * * ." 

TO exempt a system of records from access under the 

Privacy Act, an agency must, first, promulgate rules, pur- 
suant to the rulemaking requirements of 5 D.S.C. 
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§§ 553(b)(1), (2), and (3) (c) and (e) , and, second, state 
the reasons in the rule itself why the system of records is 
to be exempt from a provision of the Act. 5 U.S.C. 

§ 552a(j). The Justice Department takes the position that 
it has fully complied with both requirements. See 
28 C.P.R. § 16.91. The trial court agreed, and we affirm. 

In her amended complaint, Mrs. Exner indicated that 
she sought access under the Privacy Act because, once she 
obtained access to her records, the Privacy Act would give 
her the opportunity to correct what she believed to be 
inaccurate information in the FBI's files. She contends on 
appeal that if she cannot inspect the. remaining FBI records 
not previously released to her she cannot correct them. 

This is true, but it is not necessarily controlling. 

First, she must establish the right to see the withheld 


records. 


The scope of our review of the district court's deci- 
sion exempting 6 of the 92 documents from disclosure is 
two-sided. First, we agree that the trial court's percep- 
. tion of the facts withstands review under Fed. R. Civ. 

P. 52. The trial court found, as a fact, that the withheld 
documents were part of a criminal investigation report in 
an exempt system of records. This finding is virtually 
.conceded. Next, we must decide whether the trial court 
applied the correct legal standard. 

The only Privacy Act exemption cited by the district 
court is the one contained in section 552a (j) (2)^. 

The Department of Justice regulations found in 
28 C.F.R. § 16.96 activate the exemptions with respect to 
four different systems of records: the Central Records 

System, the Electronic Surveillance Indices, the Identifi- 
cation Division Records System, and the National Crime 


rPI*LOM^.«.T7 


I 

I 


1 





' 21 


23 

24 

25 

26 

27 

28 
29 

50 

51 

52 


Information Center. While' the trial court's findings do 
not so specify^ the information concerning Mrs. Exner was 
apparently all' found in the Central Records System. 

Regulation § 16.96(a) provides that the Central 
Records System is exempt from subsection 552a (d) "to the 
extent that information in this system is subject to exemp- 
tion pursuant to 5 U.S.C. § 552a (j) or (k)."® The regu- 
lation gives as reasons for these exemptions : 

" [I ] ndividual access to records * * * * ^ 

might compromise ongoing investigations, reveal 
investigatory techniques and confidential in- 
formants, and invade the privacy of private 
citizens who provide information in connection 
with a particular investigation. In addition, 
exemption * * *- is necessary to protect the 
security of information classified in the in- 
terest of national defense and foreign pol-- 
icy." 28 C.F.R. § 16.96(b)(2). 

The district court correctly ruled that the (j)(2)(B) 
exemption, , as implemented by 28 C.F.R. § 16.96(a) and 
(t>) (2) , precludes Mrs. Exner from obtaining any further 
disclosure of the information pertaining to her that has 
been withheld as exempt. 

On the face of the (j) (2) (B) exemption and the accom- 
panying regulation, Mrs. Exner was not entitled to disclo- 
sure of any of the information concerning her that appears 
in the FBI files. All the information on Mrs. Exner was 
contained in criminal investigatory files located in the 
Central Records System, and regulation section 16.96(a) has 

activated the (j) (2) (B) exemption with respect to. the Cen- 

7 

tral Records System. 

Mrs. Exner contends, however, that the district court 
relied solely on the FOIA, and ignored the Privacy Act, 
when it ruled that the government could properly withhold 
those documents and portions of documents it has not volun- 
tarily turned over to Mrs. Exner. She is wrong. The 
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"Memor andum and Order Granting Motion for Sununary Judgment” 
demonstrates that the district court did in fact consider 
the Privacy Act and did find that Mrs. Exner was not 
' entitled to any further disclosure under the Privacy Act or 
under the FOIA. 

Mrs. Exner argues here that the Privacy Act’s 
investigatory records exemption, set forth at subsection 
552a(j) (2) (B) , should be construed in her case as coexten- 
sive with the FOIA's investigatory records exemption, set 
forth in subsection 552(b)(7).® We need not decide in 
this case whether the Privacy (j) (2) (B) exemption exempts 

more information from disclosure than does FOIA (b) (7) . 

Upon any reading of either statute, Mrs. Exner has already 
received at least as much information as she has a' 
statutory right to demand. Accordingly, we can reserve 
until a time when a case turns upon the question whether 

Q 

her theory is sound. 

On oral argument a question was raised whether the 
Privacy Act entitles Mrs. Exner to further disclosure on 
another ground: given that the information at issue is 

contained in a system of records (the Central Records 
System) that may be totally exempted from access under sub- 
section 552a ( j ) ( 2) (B) to the extent that it contains crimi- 
nal investigatory files, and given that the FBI has promul- 
gated a regulation, 28 C.F.R. § 16.96(a), that nominally 
activates the exemption, may the FBI nevertheless not with- 
hold the information at issue unless the reason for with- 
holding is consistent with one of the reasons listed in 
subsection 16.96(b) (2)- for ■exemptrin'g^ — bhe G.en.t-r'a3r~RecoE-ds — 
System from the application of the access provisions? The 
question, then, is whether the reasons given in the regula- 
tion limit the Exemption. 

. - 6 - 

! 



As noted earlier. Privacy Act subsection 552a (j) 
requires an agency to specify "the reasons why the system 
of records is to be exempted" when it promulgates a regula- 
tion exempting the system from the access provisions. The 
Privacy Act does not indicate the purpose or effect of this 
requirement. Nor does the statute state that once the 
agency has promulgated the regulation activating the 
(j) (2) (B) exemption, the agency may withhold information 
only if the reason for withholding is consistent with one 
of the reasons listed in the implementing regulation. We 
find it unnecessary at this time to explore the meaning of 
legislative silence on this point because the district 
court found that the material here had been withheld for 
reasons consistent with those set out in the implementing 
regulation. The disputed documents were, thus, exempt 
under any reading of the statute. 

Under the Privacy Act, 5 U.S.C. § 552a (g) (3) (A) , the 
court may conduct in camera proceedings only to determine 
whether the exemptions set forth in subsection (k) are 
applicable; the Privacy Act does not expressly give the 
court the right to look at the records to determine whether 
the exemptions set forth in subsection (j) are applicable. 
Given this diverse treatment of the different exemptions, 
we decline to speculate whether Congress, by failing to 
provide expressly for review of (j) (2) (B) material, 
intended to preclude such review or merely overlooked the 
point. Whether or not, in this case, the district court 
had statutory authority to .revi_.ew any of Mrs. Exher ?s 
records, with respect to which the government was claiming 
( j ) (2) (B) exemption, to determine whether the govern— 
s reasons for withholding those records are consistent 
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with the reasons listed in 28 C.F.R. S 16.96(b)(2) for 
exempting the Central Records System from the access 
provisions, the court did examine the documents and 

concluded that they were exempt. 

This conclusion leaves only the question of attor- 
ney's fees under 5 U.S.C. § 552(a)(4)(E). 

II. ATTORNEY'S FEES 

The plaintiff's right to attorney's fees and costs 
cannot be considered apart from the procedural history of 
the case. The decision whether to award attorney's fees 
under 5 U.S.C. § 552(a)(4)(E) is within the discretion of 
the district court. Cox v. United Stat es Depar tment_of 

justice , F.2d (D.C. Cir., June 11, 1979). The 

trial court, in which this litigation flourished for seve- 
ral years, made specific findings that withstand review 
under Fed. R. Civ. P. 52, to the effect that Mrs. Exner 
"substantially prevailed" under her FOIA claim. The record 
supports both the findings and the court's conclusions. 

Affirmed. 
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FOOTNOTES ; 

^See Exner v. Federal Bureau of Investigation , 

443 F. Supp. 1349 (S.D. Cal. 1978), and Exner v. Federal 
Bureau of Investigation , 542 F.2d 1121 (9th Cir. 1976). 


Subsection 552a (d) provides in part: 

"(1) [U]pon_ request by any individual to 
gain access to his record or to any information 
pertaining to him which is contained in the 
system, permit him and upon his request, a per- 
son of his own choosing to accompany him, to 
review the record and have a copy made * * * , 


3 

The term "record" is defined in subsection 
552a (a) (4) as follows: 

•• * * * [A]ny item, collection, or group- 
ing of information about an individual that is 
maintained by an agency, including, but not 
limited to, his education, financial transac- 
tions, medical history, and criminal or employ- 
ment history and that contains his name, or the 
identifying number, symbol, or other identify- 
ing particular assigned to the individual, such 
as a finger or voice print or a photograph 


4 

The term "system of records" is defined in subsec- 
tion 552a (a) (5) as follows: 

" * * * [A] group of any records under the 
..C_ 0 .ntrj 5 l_ of~.any_age.ncy -£r.oro' which- information ’is 
retrieved by the name of t)he individual or by 
some identifying number, symbol, or other iden- 
tifying particular assigned to the individual 
* * * *1 
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"Records * * * 

- - 

"(2) [M]aintained by an agency or compo- 
nent thereof which performs as its principal ^ 
function any activity pertaining to the en- 
forcement of criminal laws, including police 
efforts to prevent, control, or reduce crime or 
to apprehend criminals, and the activities of 
prosecutors, courts, correctional, probation, 
pardon, or parole authorities, and which con- . 
sists of (A) information compiled for the pur- 
pose of identifying individual criminal offen- 
ders and alleged offenders and consisting only 
of identifying data and notations of arrests, 
the nature and disposition of criminal charges, 
sentencing, confinement, release, and parole 
and probation status; (B) information compiled 
for the purpose of a criminal investigation, 
including reports of informants and invptiga- 
tors, and associated with an identifiable indi- 
vidual; or (C) reports identifiable to an indi- 
vidual compiled at any stage of the process of 
enforcement of the criminal laws from arrest^or 
indictment through release from supervision. 


^On appeal, the government also relies on the exemp- 
tion contained in § 552a (k) (2). It provides that an agency 
head may exempt from the access and amendment requirements a 

system of records that contains! 

"(2) [I] nvestigatory material compiled for 

law enforcement purposes, other than material 
within the scope of subsection ( 3 ) ( 2 ) of this 
section: Provided , however. That if any 

vidual is denied any right, privilege, or 
fit that he would otherwise be entitled by Fed- 
eral law, or for which he would otherwise be 
eligible, as a result of the maintenance of 
such material, such material shall be provided 
to such individual, except to the extent that 
the disclosure of such material would reveal 
the identity of a source who furnished informa- 
tion to the Government under an express promise 
that the identity of the source would be held 
in confidence, or, prior to the effective date 
of this section, under an implied promise that 
the identity of the source would be held in 
confidence * * * ." 

It is not necessary in this case to consider this 
exemption, and we decline to do so. 


-.b- 


‘1 


^We do not express an opinion on the documents dis- 
closed earlier lander the FOIA during the course of the 
litigation. The government has not raised the issue on 
appeal f and it is moot in any event. 


"(b) This section does not apply to 
matters that are - 

* * * 

"(7) investigatory records complied 
for law enforcement purposes, but only to 
the extent that the production of such 
records would (A) interfere with enforce- 
ment proceedings, (B) deprive a person of 
a right to a fair trial or an impartial 
adjudication, (C) constitute an unwar- 
ranted invasion of personal privacy, (D) 
disclose the identity of a confidential 
source and, in the case of a record com- 
plied by a criminal law enforcement 
authority in the course of a criminal in- 
vestigation, or by an agency conducting a 
lawful national security intelligence in- 
vestigation, confidential information fur- 
nished only by the confidential source, 

(E) disclose investigative techniques and 
procedures, or (F) endanger the life or 
physical safety of law enforcement per- 
sonnel; * * * ." 


^The version of the Privacy Act that originally 
passed the Senate contained a single exemption concerning 
access to investigative records. That exemption, by de- 
sign, was identical to the FOIA's (b) (7) exemption as 
amended, except that it also provided that investigative 
information could not be exempted where the information had 
been maintained for a period longer than necessary to begin 
criminal prosecution. 120 Cong. Rec. 36917, 36920, 
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36891 (1974) (§ 203(b) of the Senate version). The House 
version, passed the same day (November 21, 1974), contained 
the (j) (2) (B) and (k) (2) exemptions that appear in the Pri- 
vacy Act, except the House version did not require an 
agency to set forth in the implementing regulations the 
reasons why a system of records was to be exempted. Id. at 
36654, 36962, 36976. The House bill was also significantly 
<3ifferent from the Senate bill in other ways. Pressed for 
time, the members and staffs of the relevant House and 
Senate committees informally negotiated a compromise 
between the two versions. The compromise retained the 
basic thrust of the House measure but also included impor- 
tant segments of the Senate bill. Id. at 40400, 40880. 

The House then passed the Senate bill, amending it by sub- 
stituting the language of the House measure. Id. at 
39204. The Senate bill, as amended by the House, was pre- 
sented to the Senate together with amendments incorporating 
the compromises. Id. at 40397-405. The compromise measure 
adopted the investigatory records exemptions contained in 
the House bill, i.e. , it adopted the (j) (2) (B) and (k) (2) 
exemptions. The Senate version, which tracked the FOIA's 
(t>) (7) exemption, was dropped. Added to the House version, 
however, was the requirement that regulations implementing 
the exemptions set forth the reasons why the exemptions 
were to be invoked. at 40402-03. The Senate accepted 

the compromise, i^. at 40413; the House accepted the com- 
promise with technical amendments, at 40880, 40886; the 
Senate concurred in the amendments, i^, at 40730; and the 
Privacy Act was presented to the President and was signed. 
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PREGERSOK, Circuit Judge (concurring) : ^ 


^ILED 


f£6 4^980 
PiPHftRD H. 0EAN8 

(X£Rj;US.C0URT0f 


As I read the district court ' s Memorandum and 
Order Granting Motion for Summary Judgment, Judge Schwartz 
correctly treated the investigatory records exemptions found 
in the Freedom of Information Act (FOIA) and the Privacy 
Act as coextensive. In my view, a coextensive reading of 
these exemptions is required to effectuate the purposes of 
•both acts. Both the FOIA and the Privacy Act contain 
provisions under which a party may gain access to records 
maintained by agencies of the United States. Under the. 

FOIA, an individual may gain access to nonexempt records, 
whether or not the records pertain to him or her. Under 
the Privacy Act, an individual may gain access to nonexempt 
records only if they concern him or her. Thus, an 
individual may obtain documents pertaining to him or her 
under both acts. It makes good sense, then, that parties 
should have the same access to records pertaining to 
them under the Privacy Act as they would have under the FOIA 
In this way, the disclosure purpose underlying both 
acts may be effectuated. 

Under the FOIA, 5 U.S.C. §552, agencies must 
release records to a requesting party unless those 
records fall within one of nine exemptions to disclosure 


set forth in §552 (b). The exemption at issue here is 
the investigatory records exemption contained in 
subsection (b) (7) . That provision exempts investigatory 
records compiled for law enforcement purposes, but 
only to the extent that the production of such 
records would: 

(A) interfere with enforcement proceedings, 

(B) deprive a person of a right to a fair 
trial or an impartial adjudication, (C) con- 
stitute an unwarranted invasion of personal 
privacy, (D) disclose the identity of a 
confidential source and, in the case of a 
record compiled by a criminal law enforce- 
ment authority in the course of a criminal 
investigation, -or by an agency conducting 

a lawful national security intelligence 
investigation, confidential information 
furnished only by the confidential source, 

■ (E) disclose investigative techniques and 
procedures, or (F) endanger the life or 
physical safety of law enforcement 
personnel .... 

§552 (b) (7) . 


Under the FOIA, when an agency refuses to disclose 
requested dociiments by asserting the investigatory 
records exemption., the requesting party may challenge 
the claimed exemption in district court. The court 
may then examine the documents in camera to determine 
if the (b)(7) exemption does indeed apply. §552 (a) (4) (B) . 
The agency bears the burden of demonstrating both 
that the documents are investigatory records compiled 
for law enforcement purposes and that at least one 
of the justifications for nondisclosure -spelled out 
in (b) (7) applies. 


The scope of the investigatory records exemptions 
in the FOIA, 5 U.S.C. §552, and the Privacy Act, 


5 U.S.C. §552a, is basically the same. .Subs.ection 

(j) (2) (B) of the Privacy Act generally exempts from 

disclosure any system of records maintained 

By an agency . . . which performs as its 
principal function any activity 
pertaining to the enforcement of criminal 
laws . . . and which consists of . . . infor- 
mation compiled for the purpose of a 
.criminal investigation, including reports 
of informants and investigators, and 
associated with an identifiable individual 


§552a ( j ) (2) (B) . To activate this exemption, however, 
an agency must promulgate rules in accordance with 
sections 553(b)(1), (2), and (3), (c) , and (e) of the 

Administrative Procedure Act. Those rules must 
include a statement of reasons explaining why a 
system of records is exempt from the Privacy Act's 
disclosure provisions. §552a(j). 


Pursuant to §552a(j), the FBI activated the 
Privacy Act's (j) (2) (B) investigatory records exemption 

by promulgating regulations in 28 C.F.R. §16.96. These 

regulations set forth the following statement of 

reasons justifying the exemption: 

[Tjhese [disclosure] provisions concern 
individual access to records and such 
access might compromise ongoing investi- 
gations, reveal investigatory techniques 
and confidential informants, and invade 
the privacy of private citizens who 
provide information in connection with a 
particular investigation. In addition, 
exemption ... is necessary to protect 
the security of information classified 
in the interest of national defense and 
foreign policy. 


28 C.F.R. §16. 96(b) (2) .* 



when an agency refuses to disclose the requested 
documents by asserting the Privacy Act's investigatory 
records exemption, the requesting party may challenge 
the claimed exemption in district court. The court 
is empowered to determine the matter de novo. 

§552a(g) (3) (A). Unlike the FOIA, the Privacy Act 
does not expressly authorize in camera inspection 
of documents when an agency asserts the investigatory 
records exemption of subsection (j)(2)(B). 

When one compares the (b) (7) exemption 
of the FOIA with the (j) (2) (B) exemp- 
tion of the Privacy Act in conjunction with its 
activating regulations, the two schemes appear 
remarkably alike. Both schemes contemplate non- 
disclosure of documents for virtually identical 
reasons. For ■example, FOIA subsection (b) (7) (A) 
which authorizes nondisclosure if granting access to 
a document would "interfere with enforcement pro- 
ceedings," is very similar to 28 C.F.R. §16.96 
(b) (2) , promulgated under the Privacy Act, which jus- 
tifies denial of access to a docxament where disclosure 
would "compromise ongoing investigations." Furthermore, 
the considerations concerning the protection of 
national security, investigative techniques, personal 
privacy, and identity of confidential sources in sub- 
sections (b)(7)(C), (D), and (E) of the FOIA are 

mirrored in the Privacy Act's regulations at §16. 96 (b) (2) . 
Since the considerations regarding investigatory 

records are the same in both statutory schemes, when 
a request for access to documents is made under both 


acts, the most reasonable way to correlate” the statutes 
would be to read the exemptions coextensively . 


Additional support for a coextensive reading 
of the two exemptions is found in the Office of 
Management and Budget Guidelines to the Privacy 
Act, 40 FED. KEG. 28, 949 (July 9, 1975) and Supple- 
mentary Guidelines, 40 FED. REG. 56741 (December 4, 
1975). The Privacy Act charges the 0MB with the 
task of devising guidelines for the implementation 
of the Act. §552a note. These guidelines state: 

When a request specifies, and may be 
processed under both the FOIA and the 
Privacy Act, or specifies neither Act, 
Privacy Act procedures should be em- 
ployed. The individual should be advised, 
however, that the agency has elected to 
use Privacy Act procedures, of the existence 
and the general effect of the Freedom of 
Information Act, and of the difference, 
if any, between the agency's procedures 
under the two Acts(e.g., fees, time 
limits, access and appeals) . 

The net effect of this approach should 
be to assure that individuals do not, 
as a consequence of the Privacy Act, 
have less access to information pertaining 
to themselves than they had prior to its 
enactment. 

Supplementary Guidelines, 40 FED. REG. at 56743. 

The thrust of the 0MB Guidelines is clear: they give 
the requesting individual the benefits of both acts. 
Thus, in keeping with the spirit of the 0MB Guidelines, 
a coextensive reading of the two investigatory records 
exemptions would assure that individuals 
do not, as a consequence of the Privacy Act, have 
less access to information pertaining to themselves 
than they had under the earlier enacted FOIA. 


In reading the exemptions coextensively. 


the question arises whether the court should allow 
an agency to claim the Privacy Act's investigatory 
records exeir<ption only if release of material in the 
particular record would have one of the adverse effects set 
forth in the statement of reasons at 28 C.F.R. §16.96. 

The Fourth Circuit recently upheld a denial of access 
under the Privacy Act where the reason for withholding 
the document was consistent with at least one 
of the adverse effects listed in the statement of reasons. 

Ryan v. Department of Justice , 595 F.2d. 954, 957 (4th Cir. 
1979). The Privacy Act does not expressly authorize 
in camera inspection by the district court of records 
purportedly exempt under subsection (j) - This silence should 
not be construed to mean that Congress intended to preclude 
inquiry into whether release of material in the records 
would result in one of the adverse effects set forth in 
the statement of reasons. For a court to uphold an asserted 
investigatory record exemption without inquiring into 
whether the information in the document justifies the 
exemption would make judicial review meaningless. 

Moreover, although Congress did not expressly 

authorize in camera review of investigatory records 

falling within the Privacy Act's (j) exemption. Congress 

did, nonetheless, authorize the district court both 

to enjoin an agency from improperly withholding 

records and to order the production of such records 

2 

after a de novo determination. §552a(g) (3) (A). 

Implicit in that authorization of de novo review is 
the power to examine the questioned docviment because 


’"de novo’ means trying the matter anew^ the; same as 
if it had not been heard before and as if no decision 
had been previously rendered," Farmingdale Supermarket ^ 
Inc. V. United States , 336 F.Supp. 534, 536(D.C.N.J. 
1971). Without the power of inspection, de novo 
review would be an ineffective remedy. In other words, 
in camera inspection is mandated because (1) de novo 
review is meaningless without it and (2) it is the 
.only way a court can determine that the claimed 
exemption complies with the statement of reasons 
requirement set forth in §552a(j) . 

For the foregoing reasons, I conclude that the 
investigatory records exemptions under the two acts 
. should be read coextensively . Judge Schwartz did 
just that. I vote to affirm. 


1 ♦ < 
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FOOTNOTES 


1. This question does not arise under the FOIA because 
subsection (b) (7) expressly requires that a reason 
supporting the exemption exist. See als_o Epstein _v. 
Resor , 421 930, 933 (9th Cir.), cert, denied 

398 U.S. 965 (1970) . 


2. §552a(g) (3) (A) provides, in pertinent part: 

In any suit brought under the [access] 
i^ovTsions of subsection (g) (1) (B) of 
this section, the court may enjoxn the 
agency from withholding the records 
and order the production to the com- 
plainant of any agency records improperly 
withheld from him. In such a case the 
court may determine the matter de novo, 
and may examine the contents of any 
agency records in camera to determine 
whether the records or any portion thereof 
may be withheld under any of the exemptions 
set forth in subsection (k) of this section, 
and the burden is on the agency to sustain 
its action. 

(Emphasis added.) The Privacy Act debates are silent 
as to why subsection (j) was omitted from this pro- 
vision. see 120 CONG. PEC. 36655 (1974 ) (remarks of 
Rep. Moorhead) , reprinted in LEGISLATIVE HISTORY OF 
the privacy act of 1974 (SOURCEBOOK ON PRIVACY) , at 
908(1976) . 
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Attached is a nev7spaper clipping regarding Judith 
Campbell Exner relating to her FOIA litigation v;ith the 
FBI. By routing slip, the Director asked for the facts 
concerning the article. 


Judith Exner submitted an FOIA request to the FBI 
in December, 1975. Records responsive to her request v?ere 
located for the most part in organized crime files v/herein 
her name had been indexed. 


In 1975, during the course of testifying before a 
Senate committee, Mrs. Exner became av;are that the FBI ha^d 
conducted investigations and had maintained files relat:|ng to 
her since 1960. She believed that information publishe<^' 
about her by the Senate committee in its official report v/as 
inaccurate. It also appeared to her that some inaccurate 
information from FBI files had been lealced to the press by 
Senate staff. She felt this leaked information regarding 
her alleged relationships vrith organized crime figures exposed 
her to personal danger. 


She successfully sued the Bureau for expedited pro- 
cessing of her request by convincing the Court she had iimnediate 
need to see files and correct any inaccurate inforraation therein. 
She v;as unsuccessful, hovrever, in obtaining infojrmation for 
which the FBI had claixaed various exemptions. 


i'giiac::: 


nevertheless, in a subsequent action for attorney 
fees in the case, Mrs. Exner was found to have “substantially 
prevailed" by virtue of her success in securing priority pro- 
^ -..ce^singj:., and fees were awarded. This was unusual in that mqst 

- Mr. Bovntnn 
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attorney fee cases under the FOIA involve an award for 
success in obtaining inforraation the agency was attempting 
to vzitliliold. 

This appeal V7as brought by both parties. Mrs. 

Uxner appealed on the basis of the Privacy Act (PA) , a claim 
V7hich she said v/as ignored in the lower courts, in an effort 
to obtain the remaining documents v;ithheld by the Bureau. 

The Government appealed because of its contention that the 
award of attorney fees and costs V7as improper. 

Exner’s PA claim was premised on the theory that 
the information about her in FBI files v?as inaccurate, and the 
PA xvould give her the opportunity to have the files corrected. 
Obviously, she argued, she could correct the inaccuracies 
only if she had access to the files. 

On February 11 , 1930 , the ninth Circuit rejected 
her argument and upheld the District Court's ruling, saying 
that the District had given the PA claim the consideration 
it deserved. While granting that it V 7 as impossible for Exner 
to correct files she could not see, the Court noted that PA 
exemption (j) ( 2 ) was applicable in this situation. The Exner 
files V7ere compiled in the course of criminal investigations 
and were contained in a system of records exempt from dis- 
closure pursuant to appropriate regulations promulgated by 
the Justice Department. Therefore, Exner was entitled to no 
more information than she had already received. 

The Court then rejected the Government's argument 
that the av?ard of fees v?as improper. The Ninth Circuit found 
the award of fees to be a proper exercise of the District 
Court’s discretion. Consideration is being given by the 
Department to seek certiorari regarding the adverse ruling. 

The statement in the article that the Bureau V 7 as 
cited for contempt is inaccurate. 
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HOUSE COMMITTEE ACTION 



Appropriations 

Defense aubcmte hearing on implementation of military 
personnel programs. Afternoon meeting at 1:30. 

S:30 

HI 40 Capitol 


Military Construction subcmte hears public witnesses. 

d:30 

B300 Rayburn ' 


Afternoon meeting at 1:30. 




District of Columbia subcmte hearing on D.C. economic 
development and regulation programs. 

^ 0:00 

H302 Capitol 


Energy subcmte hears public witnesses on energy 
programs. 

10:00 

2362 Rayburn 

. 

HUD subcmte hearing on the National Institute for 
Building Sciences. 

10:00 

H143 Capitol 


Interior subcmte hearing on the Office of Territories. 
Afternoon meeting at 1:30. 

10:00 

6308 Rayburn 


Labor subcmte hearing on Impact aid. | 

10:00 

2356 Rayburn 


State Justice subcmte closed hearing on th^ FBl^ 

10:00 

H310 Capitol 


Transportation aubcmte hears the Secretary of 
Transportation. 

10:00 

2358 Rayburn 


State- Justice aubcmte hearing on the Chrysler Ipart • 

program and other programs. 

2:00 

H310 Capitol 


Labor subcmte hears public testimony on program 
funding. 

2:00 

2356 Rayburn 

Armed Services 

Inveatigations subcmte hearing on funding for naval oil 
reserve R&D. 

10:30 

2337 Rayburn 

Commerce 

• Transportation subcmte continues hearings on the 
deregulation of railroads. 

0:30 

2322 Rayburn 


Oversight subcmte holds a hearing on hazardous 
wastes Issues in'North Memphis, Tenn. 

10:00 

2237 Rayburn . 


Energy subcmte holds a hearing on legislation to reduce 

TBA 

2322 Rayburn ' 

! 

the use of oil and gas in the electric utility sector. 


Education A Labor 

Post-secondary subcmte continues hearings on funding 
for the National Endowments for the Arts and 
Humanities. • - 

0:30 

304 Cannon 


Human Resources subcmte drafts funding for juvenile 
justice. 

10:00 

2257 Rayburn 

Foreign Affairs 

Europe subcmte will continue hearings on Carter^a 
Persian Gulf policy. ' 

IChOO 

2200 Rayburn 

Intelligence 

Program subcmte continues consideration of the FY81 
intelligence community budget (closed). 

2:30. 

H405 Capitol 

Judiciary 

Drafting session on press protection legislation 
addressing the StarJOrd Daily decision and funding for 
the Legal Services Corporation. 

8:30 

2141 Rayburn 

Merchant Marine 

1 

Drafting session oh pinhibus maritime bill and other 
legislation. 4 

0:30 

1334 Longworth 

Public Works. 

Drafting session on prospectuses for federal buildings 
and other pending bills. , 

10:00 

2167 Rayburn 


Water resources subcmte hold^ drafting'session on oil 
spill liability legislation. 

2HX) 

2167 Rayburn 

Science 

Space subcmte drafts FY81 budget for NASA. 

0:00 

220 Rayburn 


Science Research aubcmte hearings on new information 
technology. 

0:00 

.2318 Rayburn 

Sniall Business 

Transportation subcmte Hearing on mass transit R&D. 

10:00 

2200 Rayburn 

Equity capital subcmte holds hearings on the effect of. 
monetary policy on small business. 

1.00 

2359A Rayburn 

Veterans 

Medical facilities subcmte drafts funding for FY81 
: construction. 

0:00 

340 Cannon 

Ways & Means 

Hearing on tax rates and rharital status. 

|10:00 

1J00 Longworth 
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Refusal to Indict Aides in Vesco Inquiry Confirmed 


By EDWaW>T. pound 

Special to Hje New York Times 

WASHINGTON, April 1 A Govern- 
ment lawyer confirmed today that a Fed- 
eral grand jury had decided not to return 
any indictments in its investigation of al-- 
legations that Robert L. Vesco attempted 
to fix his legal problems at the White 
House. 

But Ralph E. Ulmer, the foreman of the 
grand jury^ immediately criticized what 
he said was the incompleteness of the 
Government announcement. Mr. Ulmer 
said, “The statement is incomplete and 
thus misleading, which is about par for 
^the course for the Justice Depsurtment.” 

Mr. Ulmer said he was not questioning 
tte accuracy of the announcement that 
.^e grand juiy had decided not to return 
^y indictments. He said he could not 
'^aborate because be was bound by the 
^recy provisions of grand jury proceed- 
ings: 

-Calls Statem^t Accurate ^ 

’ ’ The announcement was made by Carl 
Rauh, the principal Assistant United 
‘States Attorney for the District of colum- 
!:bia. It was that office that most recently 
j^resented evidence to the grand-jury in 


the case involving alleged influence ped- 
dlinghy Mr. Vesco, the fugitive financier. 

Mr. Rauh said in the statement that the 
grand ji^ “has determined not to return 
any indictments from its investigation 
into allegations that Robert Vesco, 
through intermediaries, attempted to 
bribe members of the Carter Administra- 
tion.“ 

He said that the office of the United 
States Attorney here “concurs in this re- 
sult’" and had closed its investigation. 

Georgian Made Charge 

One White House official, Richard M. 
;Harden, was under investigation by the 
grand jury for possible perjury. Mr. 
Harden’s lawyer, Robert A. Altman of 
Washington, said today: “We’re gratified 
that the investigation has confirmed that 
Mr. Harden is completely innocent of any 
wrongdoing. We feel that it is exceedingly 
unfortunate that earlier stages of the in- 
vestigation were marredby leaks and the 
circulation of baseless allegations. ’ ’ 

nie inquiry began after a South Geor- 
gia businessman, R. L. Herring, asserted 
that Mr. Vesco wanted to bribe Adminis- 
tration officials to resolve his longstand- 


ing legal problems. Mr. Vesco fled from 
the United States nearly a decade ago 
after he was char^ with bilking stock- 
holders out of millions of dollars in an in- 
ternational swindle. 

Mr. Herring, who was convicted of 
fraud and racketeering charges unre- 
lated to the Vesco inquiry in 1978 and is 
now in a Federal prison, said he had re- 
tained an Albany, Ga., lawyer, W. 
Spender Lee 4th, to approach the White 
House in Mr. Vesco’s behalf. Mr. Lee 
later metwith Mr. Harden, a close friend. 
Both men said Mr. Harden talked Mr. 
Lee out- of continuing to represent Mr. 
Vesco. 

When-told of the grand jury’s decision, 
Mr. Vesco said by telephone from the 
Bahamas, “That’s interesting. I have no 
reaction,*’ 
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18-Month Vesco Probe 
Ends With No Indictments 


By Laura A, Kieman » 

' ' and Charles R. Babcock 

Washington Post Staff.Writers 

■A federal graind Jury here^ has de- 
cided against b^ging ^y indict- 
ments in connecnon ivith^hHegations 
{hat fugitive financier Robert Vesco 
attempted to bribe, men^bers' of. the 
Carter administration to ’ take care of 
'Ms legal problems. . ’ * . . , 

Principal Assistant U.S. 'Attorney 
Carl S. Rauh said in a! statement yes- 
terday that the federal prosecutor’s 
office agrees with the grand jury’s 
cisio% and that the lengthy invesfiga- 
' tion is closed. ^ 

\ The prosecutor’s ’ unusual announce- 
-^ent of the grand jury*s decision 
"‘against indi'Ctments apparently was in- 
tended to put an ‘officiar end to a case 
t^iai had Iprovoked intense publicity 
from the beginning. ' ' 

The 18-mdntb' investigation opened 
-in September ’*1978, after ’newspaper 
"columnist Jack Anderson ‘wrote* that 
White House advisers Hamiltqn Jor- 
dan and Charles Kirbo were “linked” 
to a $10 million political fix to help 
Vesco. 

, There followed ah extensive .series 
of -exchanges between Ahdersoif and 
the White House . in which each side 
tried to undermine the other’s credi- 
bility. The Justice Department investi- 
gation itself was marred by a vm’iety 
of problems, including several 
changes in the prosecutors assigned to 
the case and public charges by the 
grand jury foreman pf am adipiriistra- 
'tion cover-up. 

By last summer, information leaked 
from . the grand jury that prosecu- 
tors had doubts about the testimony 
of White House aide Richard M. 
Harden, who admitted he had 'been 
approached in February 1977 about 
the Vesco case by a childhood friend 
of his and Jordan’s. 

The friend, W. Spencer Lee IV, an 
Albany, Ga., lawyer, acknowledged 
that he had been paid $10,000 by Geor- 
gia, businessm^ and Convicted swin- 
dler R. L. Herring to approach the 
White House about Vesco’s legal prob- 
lems, Vesco, who reportedly is living 
in the Bahamas, fled the country after 
he was indicted .in New York on 
charges that he. looted a publicly held 
corporation of millions of dollars and 
then tried to solve his legal problems 
with a $200,000 contribution to the 
1972 Nixon campaign. 

President Carter met with Harden 
Feb. 15, 1977, shortly after -Harden’s 
meeting with ’-Lee. At that time. 
Harden 'said; he told Carter that- Lee 
ha(J ;l 3 eeii' . pf 


-money” to 'arrange a meeting between 
'Jordan and Vesco associates. Harden 
^id he told Carter that he had per- 
suaded Lee to drop the plan. 

At that 5ame ^ .meeting, however, 

■ Carter wrote a cryptic note to then- 
Attomey General Griffin B. Bell 
which said, “Please -see Spencer Lee 
t from Albany when he requests an ap- 
pointmenf’.The note, which later was 
' discovered in Justice * . Department 
files, never reached Bell. _ • 

'Sources have said that ^e- grand 
-jury saw video-taped. -testiihqny from 
:.Q^er about -the meeting, , but that 
Garter could rec^l ’few.qf the details 
of the discussion," . ' * - ‘ • 

. ^'Suspicions, ■'about Harden’s testi- 
mony were^ rmsed’ by prosecutors, last 
; fall ‘after vLee— who told essentially 
.the same story as Harden— failed two 
'Jde detector’ tests, r \ 

Harden’s attorney, Robert Altman, 
jsaid yesterday that he and Harden 
“are gratified that the . investigation 
" has confirmed that Mr. ^Harden is 
.completely innocent pP any wf ongdo- 
"ing.” - . ' 

Grand jury foreman Ralph E. UI- 
iner said yesterday that the grand 
jury voted against indictments in the 

• case last week. ; ^ 

iln August 1979, Ulmer tried to re- 
. sign from the grand jurj^, ‘charging 
that federal prosecutors had mishan- 

• died the investigation. Ulmer’s accusa- 
’tions were vigorously denied ^by As- 
'sistant Attorney General 'Philip B. 
-Heymann, chief of the'Justice Depart- 
meht’s Criminal . Division. President 
Carter also strongly denied any 
charges that the Justtce- Department 
was trying to coverup any* -.t^ite 

•‘House, wrongdoing. ' ‘ 

Eventually, Chief Judge William B. 
Bryant refused to allow Ulmer to re- 
sign from the grand jury. 
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Prostitute Says 
Burkhardt Aided 
Brothel Start 


By. Jane Mayer 

Washington Star Staff Writer 


Pesaresi said Burkhardt put her in 
touch with an acquaintance named 
David Hanneman, who loaned her 
$1,500 to set up a small prostitution 
business in Alexandria's Oakwood 
apartment complex. The business 
lasted only three months, she added. 

At that apartment, in the spring of 
1976, Pesaresi said she and Burk- 
hardt. “got drunk and slept together 

An admitted prostitute yesterday testi- 5® 

, fied .that prominent.Alexandria attorney R..rV 

James I. Burkhardt and former Common- hardt’cj'rfpfpn^^^^^tnrilv^Wpnn^^ 
-tyealth’s Attorney William L. Cowhig m 

-helled her set up a house of prostitution Burkh^dt wa^ ildictel 

1 ^*^ ■ did you call his office to wish him 

Elizabeth Hartley Pesaresi told a U.S. luck?” 

District Court jury in Alexandria that • “I did,” she said and started to cry. 
Burkhardt gave her name and phone The government maintains that 
number to a man who lent her the nioney Pesaresi became an informer volun- 
-to e^ablish the prostitution business. tarily last month, She was given im- 
I _J . , . . . , , muriity from prosecution yesterday. 

The deal, she said, followed three xwo other witnesses yesterday, in- 
Junches in late 1975 and early 1976 with eluding the former majority leader 
Burkhardt and Cowhig at which she was of the Virginia House of Delegates, 
promised protection against police inter- testified they had knowledge of a 
ferenbe. massage parlor protection racket in 

Burkhardt, 49, is on trial on one count .V ^ . 

- of conspiring to promote prostitution and- 7 

two counts of causing women to cross 

'state lines for the purpose of prostitution.i^®f^^f^ from Burkhardt at a meet- 
• He has pleaded innocent to.the charges. iti his own office on Dec. 22, 1978, 

According to a three-count indictment, hpint mt^® P^Y'. 

Burkhardt funneled regular cash payoffs; i^r t?ia^w^n Wpmpnf 
■ frpm Tnpccnap Hipnto tn imn/mpH'' tO laW-enforcOment Officials.” > 

Thomson, who later reported, the 


■from massage parlor clients to unnamed 
■, law-enforcement officials for protection. i 

Among Burkhardt’s.clients'was ; 
Loyis Michael Parrish, former 
operator of a $l-million-a-year mas- 
sage parlor business. Parrish was 
"convicted in March 1979 of prostftu- 
• tion and racketeering charges. 

Pesaresi said she had come to 
"know Burkhardt through her work 
as a prostitute for Parrish. 

. Speaking in a soft voice,. and at 
one point breaking into tears, Pe- 
saresi testified that at one of the 
ttree lunches with Burkhardt and 
eSwhig, Cowhig promised her the 
operation would be safe. 

“Mr. Cowhig told me that in Alex- 
.andria Ldidn’t have to worry about 
prostitution,” Pesaresi recalled. "He 
spid he was the ode to worry about 
that.”, ■ w •' 

Pesaresi did not say whether 
Burkhardt overheard Cowhig’s 
assurances. 

Cowhig, originally the target of 
the grand jury -investigation which 
. led to Burkhardt’s indictment, has 
not been charged in connection 
•With alleged massage parlor bribes. 

• He was twice charged and acquit 


ted of unrelated gambling and brib- i " charges a year ago, said' yesterday 
Cry charges. He resigned from office I-, that Burkhardt was present when 
i.n Febi-uary 1978 rather than face a '. Parrisji gave Cowhig S5,000 in cash 
tiiird trial on a gambling charge. - at la Crystal City meeting in January 
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allegations to th e^BI, said “Burk-j 
• hardt volunteered tEeinformation.*’' 

The ’ statement came out, 
according "to Thomson, during si 
meeting between* Burkhardt, Thom| 
son and Cowhig’s attorney, Leonard 
B. Sussholz. The meeting, Thomson 
said, had been called to arrange a 
deal in which Cowhig would resign 
from office rather than face a third 
trial. 

■ Thomson said Burkhardt did not 
identify who was making .the pay- 
ments or name the recipients. 

“The name of Cowhig never came 
.up,” he said, “but.I^made some as- 
sumptions.” 

He said Burkhardt phoned him 
when Thomson testified before the 
grand jury to ask if he had identified 
anyone. -^When I told him I hadn’t,” 
Thomson, said, "he sounded re- 
lieved.” * 

.Larry Wadino, Michael Parrish’s 
chief assistant, testified that Burk- 
hardt was present at the inception of 
tbe protection-scheme. 

Wadino, who has been cooperat- 
ing with the U.S. attorney’s offic.e ' 
since his conviction on racketeering 


“When^he (Parrish) came out of 
the meeting’.’ Wadino testified, "he 
said, Tt’s time to rock and roll.’ . . . 
He meant that the city of Alexandria 
was locked up. Business following 
that meeting skyrocketed.” 

Protection, according to earlier 
testimony,, included advance notice 
of police raids and descriptions of * 
undercover police officers. 

. Wadino also testified that “Burk- 
hardt told me to lie” under oath in a 
1975 rape trial involving a Parrish 
prostitute.' 

He said he thought the prostitute 
had probably not been raped, but- 
Burkhardt had told him, “This is a 
big case for the commonwealth, and 
they don’t want to lose it.” 

Wadino said this meant on the wit- 
ness stand he was to lie by saying the 
woman was of good character when 
he thought she was not. Wadino said 
he did lie in his testimony and, after 
the trial was over, “Burkhardt told 
me I did just fine.” 
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By Joe Pichirallo 

Washineton Post Staff Writer 

A former Ijeutenant in .a .major 
Wasliington-area prostitution oring tes- 
tified yesterday he lied under,.oath to 
help convict the defendant in 1975 
rape trial as a favor to then-Alexan- 
dria prosecutor William L. Cowhig. 

Larry J. Wadino, 32, convicted last 
year of helping run the prostitution 
ring, said he committed perjury in the 
rape case at the urging of Alexandria 
attorney James I. Burkhardt, who told 
him, “The Commonwealth (Cowhig) 
does not want to lose tys case.*' 

The defendant, ‘Danny Stubblefield, 
was subsequently convicted of the 
rape charge and served a four-year pri- 
son term before beihg paroled last 
year, 

1 The rape complaint was brought by 
' a masseuse employed by the prostitu- 
tion ring operated by Louis l\lichael 
" Parrish with** Wadino's assistance. 

A. source said yesterday that Wa- 
, . dino, called by the defense in the 1975 
“ case to testify to the character of the 
. masseuse, surprised lawyers on both 
sides by describing her under oath as 
truthful and worthy jof being byieved. 

Wadino's testimony was interrupted 
and he was abruptly dropped as a de- 
fense witness, the source said. 

Yesterday's testimony by Wadino 
came on the second day of Burk- 
hardt's trial on racketeering and con- 
spiracy charges growing dpi of his 

role as -attorney- for .a string of Par-' 
*rish-owned massage parlors and out- 
’ Tall dating .services — a once-flourish- 
.-ing 'Alexandria-based operation that 
.grossed a million dollars a year,Iac- 
cording to prosecutors. 

• Burkhardt, 49, the' tall, curly-haired 
former president of the Alexandiia 
Bar Association, has pleaded innocent. 
His, attorneys have 'charged that Par- 
rish and Wadino “concocted"’ the alle- 
gations against their former lawyer 
after the two were convicted last year 
, on charges related to the prostitution 
ring. ‘ 

» The 4th U.S. Circuit Couit of Ap- 


and a third convicted member of the 
ring, Kathy Lynn Caldwell. 

-The defense argued yesterday that 
the three can now seek reduced sen- 
tences In return for their- cooperation 
in the prosecution of Burkhardt. 

’Parrish testified on Monday he 
transmitted $500 in monthly cash pay- 
offs to Cowhig through Burkhardt for 
more than three years to avoid prose- 
cution of -his sex-ring operation. 

Wadino testified yesterday that he 
drove Parrish to a 1974 meeting with 
Cowhig and Burkhardt in which Cow- 
hig. allegedly promised, not to enforce 
‘local massage parlor ordinances and 
state pr ostitut ion laws. 

- -Wadino said that when - Parrish 
'^emerged from the lunch at; a Crystal 
City restaurant, Parrish announced: 
“It's 'time to rock’ and roll: The town 
. is oiirs . . He said “we had -the city 
'Of Alexandria locked up, ^' Wadino tes- 
tHied. ' 

^When WaSinp arid' a] wpman mas- 
seuse were arrested a short time later 
on charges related to operating a 
house of prostitution at a Parrish mas- 
,,sage parlor named jBgnny's, Wadino 
said, Burkhardt Assured him 'the 
. ^arge against him would jbe.dropped 
in court. “Jim (Burkhardt) just said 
don't worry about it," Wadino redalled 
*.^nder oath. 

, Wadino said then-prosecutor -Cow- 
^ig?s office disniisse'd the ; , charge 
'Qgainst him before 'it came ^ '-^jal 
|:fendthe woman ma^euse rec^ve'd ;‘"a 
''tok5dh'‘$100 finei” ^ -5,; .i -v,; 

' .JWhen he^left the -couitoousec. after 
his case was dismissed, Wadino said, 
he saw B.urkhardt arguing witli .the 
police officer who raided the mrasi^age 
, 4 )arlor. According to Wadino; .Burk- 
hardt later told him, “that SOB will ;be 
back in uniform on^’th*^ ^qets". as 
punishment for OTeiting - 'Wadino 
and the mag^seuse. A short time latei^, 
Wai^oa^d,.j^e sa\^^.tbe officer, 
patrolling the Greets ih-uhiforrh. ' - 
Before the 1975 rape .trial, Wadino 
said, he had- -told defendant ^Stubble- 
field's lawi^er that he knew the mas- 


peals in Richmond yesterday upheld 
the convictions of Parrisji, Wadino 
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seuse pressing the charges had a bad- 
character. But later,' Wadino said, 
Burkhardt told him it was a -“big 
case'*’ for Cowhig’s' office, -and' Burk- 
hardt allegedly • instructed * him to 
“paint a 'picture of her ^ being a pil- 
lar of the community.” 

When he ^got to the courthouse, 
Wadiiip .said, he_ saw Burkhardt talk- 
ing to Cowhig. - >fBurkhardt then re- 
peated to him, Wadino said, that “the 
Commonwealth does not want to lose 
this case, you krfow what I mean?** 
Wadino said Burkhax'dt did not specif- 

ically tell him to Tiei but said Burk- 
hardt*s meaning was clear. '“I knew 
what Jim Burkhardt meant. He meant 
for me to lie,** Wadino'^ore. , , 

Wa.dino also expanded yesterday pti 
earlier testimony, fay Parrish ’concern- 
ing alleged payoffs to Al'e^fandria city 
officials . . * ■ • 

He testified that i>i&rs6iiaily 
made payoffs to formeV ‘'Alexandria 
health inspector Ribhard^l^ Mathews, 
whose duties included inspecting mas- 
sage parlors for health code* Viola- 
tions. . V \ ^ • ' 

■ 

• work;5 as a 
*’ |l^^J®*'^^pector ofor4 the ‘Failquier 

• '“has 
r^«^g,ai^:?ayoffs. 

• a. .'ShoFt,--:S?be^ -man; '’\lso 
'• ^>90.0 to 


j^ardt’s lawyers said their c5ie®^hever 
^ans5ntt|d;ah%:g^ , . 

. Anofeer ..^foriner '^Parrish “e^pploye, 
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L,^eing;prps%cute she.riBcalled tinder 
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.vft^qugh Bur£hardt:and .described- Cow- 
thig as havmg““a^cplorfur ;feeWse of 
i^'^saresi ^testified ifter- re- 

! ? ! . ‘B,urkhardt %tiiStig’de^-ye§tarday that 
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Judith earned iusfice the hard way 


IffyiUVE MUST ALL HANG together 
wKS or assuredly we shall all 
W hang separately" said Ben * 
. Franklin. (And Odyssey, those native New 
•Yorkers, have titled their new record 
-album “Hang Together” at the suggestion 
of their producer-writer Sandy-Linrcr.) 

Don’t say there ain’t no justice. Judith 
and Dan Exncr have had their share of ' 
'troubles since she was exposed l^ the 
•^BI^ a former lover of John F* Xen- 
•"hc3y*s during his term in office, and also 
as a fnend of Frank Sinatra’s and of aK>b 
boss Sam Giadcana’s. -After the FBI_ 
^leaked Exner’s private Senate testimony, 
she sat down and wrote -a book telling her 
own story and defending herself. For 
* this, she was pillori^ in the press'and by 
iCenne^ defenders as if she had made it 
all up. 

V Smce those traumatic days, Judith 
Sad an operation for breast cancer and 
her loyal husband Dan was stricken by a 
brain tumor. Both of the Exners have 
struggled back from the brink. When Dan 
was told he couldn’t survive his illness, it 
made him angry. “I don’t like to be told I 
can’t do something,” he said. 

-Now Judith has won several unpre- 
cedented struggles, striking blows for 
herself and for others. First, she set a 
precedent in suing the FBI for her papers 
under the Freedom of Information Act 
and then winning all fees and costs. Both 
“the AP and UPI wrongly reported that 
the FBI voluntarily surrendered Judith’s 
.papers. In truth, the FBI had to be 
ordered reputedly by the courts to give 
up the Exner papers, and then Judith had 
to have the bureau cited for contempt 
before they gave in. But she proved that a 
citizen can take on IheFBI and win. 


Then, the tabloid Midnight settled with 
Judith out of court in a libel case, where 
they had called her “a spy hired by the 
'mafia to report on the President of the 
United States." Exner didn’t get a lot of 
money but did vindicate herself and re- 
ceived more thkn enough to cover legal 
fees. The Exners now live in Newport 
^cach, Calif. 
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Mr. Boynton . 



See Me 

Note and return 

Prepare reply and return for my signature 

Please Handle 

Respond over your signature 

Prepare memo for the Department 

For your recommendation 

What are the facts? 

Hold 

Remarks: 
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The 

Schemes 


Irv Davidson, D.C.’s 
' Master Operator 

By Gordon Chaplin ' 

Moving lightly on his feet, very 
lightly, almost as if he were on eggs, 

I. Irving Davidson flits around his desk 
to touch the upper arm of a visitor. 
The touch is light as the walk, invit- 
ing confidentiality, promising dis- 
cretion. The look is sharp, but not too 
sharp: dark suit, rounded gold jewelry, 
crisR white shirt. The face . . . youVe 
seen it in the ympus corridors of 
power, eHin even at 59, always slight- 
ly in the shadow bu^ always smiling, 
as if Irv Davidson knows something 
that the -rest- of us can. only guess at: 
the ultimate Inside Story. 

'^“Listen. If I get knocked out of the 

box it's going to hurt this country." A 
wink. A squeeze. The. hint of anony- 
mous contact, vague yet crucial under: 
stahdings. involved in sonie-very' 
sensitive stiiff overseas. I'm talking to 
people who our ojvn people can't-talk 
to." ' 

Por the second time in his long 
career as the JEIahdy Andy of behind- 
the-scenes ' Washington, promoter- 
lobbyist Irv Davidson may be in- 
trouble with the law. Trouble means 
publicity.. Publicity is anathema to the 
back-chann^ function: “You can't 
.operate with it. I'm looking for deals. - 
I put people together. I work on a 
very personal level." 

Indeed. Two people the FBI re- 
cently said that Davidson has “put to- 
gether" are reputed New Orleans 
Mafia boss Carlos Marcello and Mario 
T. Noto, the former No. 2 man in the 
Immigration Service. Result: The FBI 
is investigating allegations that Noto 
acted iniproperly to help Marcello 
fight deportation. Davidson also in- 
troduced his “old friend" Marcello to 
'another of his old Mends who later 
turned out to be an undercover in- 
former posing as an insurance sales- 
man in th e FBI s ting scam Operation 
Brilab, whiHFTHhfaced in February. 
’Result: -&e FBI investigating al- 
legations that public officials ranging 
from Louisiana Lf.“ <5ov. Jimmy Fitz- 


i^^s to Texas Jlouse Speaker Wil- 
liam Claylpin accepted illegal money. 
Fi'tzihorris and Clayton have testified 
'before grand juries in connection with 
Brilab., . ' , * . 

So Irv Davidson is walking like a 
cat on* eggs. FBI agents grilfed him 
for four .'hours Feb. 8:..ahd .told' nim 
they had b'ligged his phone 'for §-^year 
beiore,that. He is under investigation. 
Suppose he is subpoenaed himself? 
Suppose there is a leak? Suppose . . . 
“I deal in confidentialities. If it gets 
out that I talked a lot, if my friends 
start thinking I have a big mouth . . 

‘ Mr. Witty 

Ah yes. The friends of Irv Davidson. 
Cplumriist Jack Anderson is as well 
^acquainted with them as anybody. . 

I “Your first ‘impression of Ify is 
;that he’s a cheap operator,” Anderson 
^as said. “But when you get to know 
Jhim'ydu find he's got better contacts. 
;than Clark Clifford or., any other Sf. 
Louis smoothie. In fact he's got wn- 
believable contacts. • I’d“ call him 
unique. I've investigated a lot of five 
percenters and promoters but I've 
never run across anybody like him." 

Davidson's array of business cards 
say everything from “public relations” 
to “door opener and arranger.” Of 
course there's no official name for 
what he really does . . ' . ' which Is 
wheeling and dealing without a net,‘ 
.pedaling ,his lonely little bicycle ’ 
across the tightrope hundreds of feet 
above the center ring. Usually in 
darkness, too: No illumination for Irv. 
He’s the grease in the machinery, the 
Grand Central switchboard operator. 
His stock in trade is being “Witty,” as 
they say in the CIA to des’ci'ibe some- 
one who is aware of the various covert 
maneuverings. .He claims that know- 
ing the right Inside Story^for every- 
body is now worth $250,000 a year.' 

Now certainly people like '^Clark . 
Clifford must know a good piece of 
the Inside Story themselves, but they 
lareJtoo^ big, solid and respectable to 
■make it into all the corners. Clifford 
would look out of place in the red- 
*■ brocaded, twilit Gaslight Club with 
it’t ieo-bunny^ waitresses that the be- 
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hind-the-scenes set love so much. 
Whereas Davidson is not only on a 
first-name basis with practically every- 
one there, but also with the hard core 
at Sans Souci, the Sheraton-Carlton 
Hotel Bar and the Georgetown Inn. 

Jack Anderson, and before him Dj'ew 
Pearson,, hot only calls Davidson. but 
rented office space from him in the 
past. He was the first person Ander- 
son called when Teamster boss Jimmy 
j Hof fa disappeared and when Marcello 
was reported to be back in the coun- 
i try after deportation to Guatemala. 
When Anderson wanted to talk to 
Bobby Baker, Davidson actually 
brought Baker into Anderson's office. 
..In the end pavidspri's nianeuvering to 
capitalize on his Anderson connection 
forced the columnist to issue careful 
instructiops: “Nobody is to say any- 
tinng that Irv can use for promoting 
'kimself." " 
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‘Fidel Knows . . 

j i 9' . - 

' ' Even now, with the heavy faatsteps 
of the FBI echoing in the corridor, 
Davidson will talk about deals with 
an almost frighteningly irrepressible 
banty pleasure: ' 

' “Who needs to get mixed’ up in this 
'horse - - - - with Immigration?’* He 
waves his hand around his office, which 
js.fuH of totems front various deals— 
model tanks and planes, plaques of 
quotations, trick paperweights, carved 
wooden statues. It looks like the bar 
at the 21 Club in New York. “Look 
what I have going. I’m bringing the 
Coke soft drink team into Sudan to 
show them how to grow citrus in tlie 
desert. I sold Clint Murchison’s oil 
pier to theH'Ialaysians when nobody 
else could even talk to them. I just 
borrowed $1 million for six months 
^notliing but pure bull.” 

The little tank is his favorite story: 
“An Israeli Staghound tank, see. I 
sold 70 of these to Nicaragua from 
* Israel and then we decided to sell 20 
of them to Batista in' Cuba. We got 
them in shape, we put them on a 
Swedish boat to. Havana and guess 
wlmt? Castro got hold of them. Next ‘ 

. ;thing I know he’s riding into the city 
of Havana on one of our^tanks. Now, 
there’s an ending' to this story going 
% to knock yoii oH your chair I got 
'a call from; the Cuban ambassador in 

]\j[oxico City. He wanted me to get a 

’ -sugar group together to go to Cuba 

and talk to Castrp. I said Castro’s not 

..going id Want'n^e in there after ;that 

‘.tank business.^ And the ambassador 
■ - 


said: ‘Fidel knows all about you and 
the tanks. He likes you because you 
provided his transportation.”’ 

'Favors and Debts 

The son of a Pittsburgh meat mar- 
ket owner, Davidson began to .piece 
together his unique web of contacts 
as an “expediter” for the .ammunition 
program in the War Production Board 
during World War II, he has said, and 
“I’ve been expediting ever since,” He 
has ’ represented the American in- 
terests of dictators in Nicaragua 
(“Somoza called me to get him a 707 
out of the country during the San- 
dinista thing”), Indonesia (^T* got 
Malik in to see LBJ during the* Com- 
mie coup thing when no one ' else 
could”); Haiti, and Cuba. He says 
he’s putting together fast food deals 
in France, import deals in Italy, agri- 
technology and construction in the 
Mideast, and expediting ventures for 
Texas oilman Clint Murchison in 
' Singapore, Malaysia and Indonesia. 
This year he registered as a foreign 
agent for Sudan, and is trying to form 
a lobby-expertise group for the As- 
sociation of Southeast Asian Nations. 

Debts and favors is what it ail goes 
back to . . . the personal level. Irv 
can get you anything: a hotel room 
in a crowded city, tickets to a sold-out 
ballgame, office space, a quick loan. 
He never forgets who owes him what. 
When Murchison needed $4 million for 
a housing project and' was too proud 
to ask his father, Davidson put him in 
touch with Hoffa on the condition 
Drew Pearson be allowed to write a 
colunin about it. He has been in- 
volved in Murchison deals ever since 
and now Murchison is willing to say 
about him: “I have found him to-be 
reliable .. and straightforward and 
know his other clients have too.” 

Davidson ran afoul of the law in 
1969. At that time he and a friend 
• named Leonard Bursten got an $11 
million Teamster Pension fund loan 
to develop property near Beverly 
Hills. If his friend Hoffa had still 
' b.een firmly in control, things might 
have been different. But with HoHa 
out, Davidson and Bursten ‘found 
themselves pleading guilty to charges 
of concealing $500,000 in a bank- 
'ruptcy proceeding when the Teamsters 
tried to foreclose. 

What happened after Davidson’s 
. guilty plea is not precisely clear. The 
record indicates his lawyers moved 
to have the plea expunged and va- 


cated. The motion, is an unusual turn 
of events, was granted. Last year 
Davidson filed a $60 million suit 
against the Teamsters to recover real 
estate and damages. 

‘Re; Irving Davidson’ 

Now part of the Inside^ Story here,. 
Davidson confides, involves an item 
in the Justice Department known as ' 
•the “in-depth file re Irving Davidson.”- 
He will make mysterious bits of paper 
available (who wrote them, where 
they came from he will not say) 
describing it as detailing “activities 
of Irv in the interests of the United 
States . . . The details are of a sen- 
sitive nature . . . .” 

“I told those FBI p eople not to play 
superagent witJTme,” he says now. “I 
travel on two passports, but I’ve never 
taken a nickel from Uncle for my 
services. Look at my diary here: Jan. 
4, National Security Council. Do you 
think I planted that? I tell you that 
I’m dealing day and night with those 
boys.” 

He is asked for official corroboration. 

“Are you kidding. If those details 
came out. I’d ‘be useless. Nobody'd 
trust me.” 

After some hemming and hawing, 
a short, smiling State Department man 
does show up in the office, on the 
strict condition his name not be used. 
“Sometimes the interests of the 
United States requires certain things 
which because of their shaky nature 
can not be identified with the United 
States,” he says. 

And, with the caution of a true, 
tried diplomat, that is about as far as 
he will go. 

It is certainly.not as far as Davidson 
himself went in defending his friend 
Jimmy Hoffa when Hoffa was in 
trouble. He peddled tapes purporting 
to tell “explicitly” how a certain 
Marie Monday had compromised the 
trial judge (the judge denied it and 
Monday recanted). He filed an affi- 
davit with the 'Supreme Court on the 
tapping of Hoffa’s phone. And he 
lobbied mightily with the Justice De- ' 
partment, where he was seen as “this 
little guy who used to keep trying to 
tell Bobby Kennedy what a great guy 
Jimmy Hoffa was. I mean you had to 
admire him, you know, in those days 
it wasn’t the greatest thing in the 
world to be in favor of Hoffa. But he 
never wavered. Hoffa was a standup 
guy, he’d say. It’s the people around 
him who are leading him astray,” 
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One Guilty Plea 
In ‘Mafia’ Trial 

FREEHOLD, N.J. (AP) — One de- 
fendant in a trial aimed at proving the 
existence of “the Mafia” pleaded guilty 
to conspiracy and bookmaking charges 
before attorneys for four other alleged 
underworld figures gave opening state- 
ments. The defendant, 51-year^)ld 
Thomas DePhillips of Belleville, is to 
be sentenced to a total of five years in a 
plea bargain. 

The defense lawyers contended in 
their opening statements that the 
prosecutors lacked concrete evidence 
to support the charges in the indict- 
ment, which ranged from lotteries to 
loansharking to murder. Many of the 
vamesses who could testify about spe- 
cific incidents are dead, they said* 

“The indictment reads like a fairy 
tale all of this garbage about a spi- 
der-like network of organized crime 
from Alaska to Florida,” said Joseph 
Ferrante, the attorney for one of the 
four remaining defend^ts. 

“The valiant men of our state police 
sat at tape recorders like children and 
listened to grown men cursing and 
bragging and trying to impress each 
other,” he said. 
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3 Indicted in Gun-Running Case 

A federal grand jury indicted three men for 
conspiring to export weapons illegally to North- 
ern Ireland and the -Republic of Ireland. . 

Attorney General Benjamin R. Civiletti said the 
indictment,, returned in U.^. District Court .in Ral- 
eigh, N.C., named, as defendants Howard B. .-Brut- 
ton Jr. of Wilson,’ IJ.C., and Robert Ferifaro and 
George DeMeo both~bi New York City. * 

Brandon Alvey, criminal division attorney who 
supervised the case, said 'in a telephone interview 
from Raleigh that this was the 13th or 14th gun- 
running case involving either Northern Ireland or 
the Republic of Ireland brought by the dejpartment 
' since 1972. But he declined to say whether this one, 
like some of the previous ones, involved alleged 
shipments to the outlawed. Irish Republican Army. 
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Racketeerings C to S.C. Aide 

• COLUMBIA, S.C.— A federal grand' jury indicted 
state Sen. John D. Long IILon racketeering 'Charges, 
*v,The Indic^ent charges Lpng and' Billy D. Roark, 
^ former security officer of the Seriate, wi^ taking 
brib^. in .return for ^stete jobs. • 

. ^ U.S. Attorney Thdm‘as- E. JLydon would not com- 
ment on the investigation “except to say it 'has been 
continuing* for several months. 
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GOVERNMENT'S MOTION FOR A STAY PEND- 
ING APPEAL 

1. STATEMENT OF ISSUE P^SENTED 

2. SUMMARY OF THE LITIGATION 

3. ARGUi-5ENT- 

3 ♦3.) The District Court did not Abuse 

■ ■ Its Discretion in Denying the Govern- 
. ment * s ■ Motion for a Stay Because the 
Government failed to Demonstrate that 
Either Exceptional Circumstances 
• Exist or that It has Exercised Due 
Diligence in Reviewing the FBI Files • 
Relating to Mrs. Exner 

3.2) The Underlying Basis for the Government's 
Request for a Stay is Without Merit, and 
the District Court Properly Exercised Its 
Discretion to Deny the Stay ....... 

3.3) The Order from Which the Government is 
Appealing is not an Appealable Order. 

The Appeal should be Dismissed and the 
Action Allowed to Proceed in the 
District Court 

4. CONCLUSION 


Page 

1 

1 

2 

7 


13 


21 

31 




r ^ 

• • 

•* 


1 

PLAINTIFF-APPELLEE'S OPPOSITION TO 

2 

GOVEP^’MENT ' S MOTION FOR A STAY PENDING APPEAL 

3 

• 4 

3-. STATEMENT OF ISSUE PRESENTED. 

5 

The issue presented .by this appeal is whether the tr 

6 

court a.bused its discretion by refusing to grant the Govern- 

7 

ment's motion for a stay of plainti ff- appellee ' s action 

8 

brought pursuant to the Freedom of Information Act and the 

9 

• Privacy Act of 1974. ’.i/ 

10 

The Government's request for a stay was based upon a 

11 

specific provision in the Freedom of Information Act [5 U.S.C. 

12 

§552.(a) (6) (C).] which allows the District Court, in- its discret: 

13 

to grant the Government a stay if the Government can dem.onstra- 

14 

that exceptional circumstances exist, and that the aaencv 


involyed is exercising due diligence in respondinq to the Freec 

16 

1 

of Information Act request and needs additional time to complei 

17 

its review of the requested records- The District Court in th; 

18 

action ruled that neither exceptional, circumstances existed noD 

19 

that the Government had shown due diligence in undertaking a 

20 

' 

21 

i./ Defendants and appellants in this action consist of the 

22 

23 

24 

Federal Bureau of Investigation [FBI] ; Clarence M. Kelley, 
the Director of the FBI; the Department of Justice; and 
Edv/-ard H. Levi, Attorney General of the United States. 

For the sake of convenience, all of the defendants/ 
^Ppsll^nts will be collectively referred to as the 

"Government." 

25 

■ 2/ . . 

— Plaintiff and Appellee is Judith Katherine Exner v;ho, for 

26 

the sake of convenience, will be referred to herein as 
"Exner. " 

27 

i/ 5 U.S.C §552. 

y 5 U.S.C. S552a. BiCLPSDRlB’ 

1 

28 
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reviev/ cSl the requested records, — ^^^nd thus denied the Govern 

raent's request for a stay. The Government is appealing from t 

District Court's Order denying the stay pending the Government 

^ 6 / 

•review of the records, which v;as entered on April 20, 1976. — 

Although the Government is only appealing from the 

April 20, 1976, Order which denied the Government a stay of 

•Mrs. Exner’s action, the purpose of the requested stay relates 

to an April 9, 1976, Order entered by the District Court. Tha 

earlier order required the Government to ansv/er Mrs. Exner^s 

complaint, and to identify 'the documents contained in the FBI 

files relating to Mrs. Exner v;hich the Government contends are 

exempt from disclosure either under the Freedom of Information 

7 / 

Act or the Privacy Act. . 


2 . - SUMMARY OF THE LITIGATION . 

On February 19, 1976, Judith Katherine Exner filed h 
■Amended Complaint for Injunctive Relief Under the Privacy Act 
of 1974 and the Freedom of Information Act. The complaint, wl 


In fact, one month after the District Court originally 
ordered the Government to complete its review of the 
requested records , the District Court specifically found 
that the Government had neither determined the scope of t 
requested records nor had it begun to review those records 

The District Court entered two Orders on April 20, 1976. 
The first Order, and the one being appealed from herein, 

■ denied the Government's request for a stay pursuant to 
5 U-S.C. §552 (a) (6) (C) . The second Order v?as a denial of 
the Government's request for a stay pending appeal, brough 
pursuant to Rule 62 (c) of the Federal Rules of Civil 
Procedure . 

— / The April 9, 1976, Order is contained in the Clerk's 
Transcript at pages 1 to 4 . 


2 . 


alleged^Jiat plaintiff had exhaust^ her adrainistrative rerr.sdis 
sought an order enjoining the Government from v/ithholding from 
her records of the Federal Bureau of Investigation that relate 
to her/ and requiring the Government to make those records 
available to Mrs. Exner.^ Additionally, pursuant to the Privacj^ 
Act of 1974/ Mrs. Exner sought an order requiring that the 
records be declared private and that the Government be enjoine< 
from distributing information in her fi3.es to any other person. 
■ Mrs. Exner also sought the right to correct any records in the 
FBI file which are inaccurate. 

Following hearings oh certain pretrial motions, on 

• ^ I 

March 15, 1976, the Honorable Edward J. Schv/artz, United State; 
District Judge, ordered that the Government file its answer to 
the Amended Complaint by April 12, 1976. Judge Schwartz furthc 
ordered that by April 12, 1976, the defendants must file v;ith 
the Court an affidavit or affidavits containing certain inform 
tion about the FBI records relating to Mrs- Exner- Basing his 
ruling, in part, upon Vaughn v. Rosen , 484 F.2d 820, 826-828 
(D.C. Cir., 1973), Judge Schwartz ordered that the defendants 
indicate in their affidavits the following: 

"2.1) A statemeiit whether the FBI has maintained 
and/or possesses any file or files relating to the 
plaintiff or containing any information about the 
plaintiff. 

”2.2) If such file or files exist, a description 
of the file or files maintained and/or possessed by 
the FBI relating to the plaintiff. Said description 
shall include the size of the file, which may be 



deJHReated either by the mimbSr of documentsv the 
total pages of documents , or the dimensions of the 
file or files. 

"2.3) If such file or files exist, a description 
or list of the documents contained in said file or 
files which are not allegedly covered by any exemptions 
to the Privacy Act of 197.4 or the Freedom of Information 
Act, and V 7 hich therefore can be immediately turned over 
to the plaintiff for her review. If the Government con- 
tends that only a portion of the document is exempt from 
disclosure, the remaining portions of the document should 
be described so that it may be disclosed to the plaintiff 
• "2.4) If such file or files exist, the defendcints, 
by means of a detailed description, must set forth any 
exemption or exemptions which they allege apply to any 
document or any portion of a dociament in the FBI files. 
The. list of exemptions should be sufficiently detailed 
so that the Court can identify the documents or portion 
of documents to which the defendants are claiming a 
statutory exemption applies. The description should- 
not be so detailed so as to contain information v/hich 
compromises the secret nature of the documents, and, 
in this regard, excessive reference to- the actual 
language of the documents should be avoided. In large 
documents, the defendants must specify, in detail, which 

I 

portions of the documents are disclosable and which are 
allegedly exempt. " 


/ / / / 


/ / / / 





3. ARC^b^T. ^ 

2 

3.1) The District Court did not Abuse Its Discretion in 

3 

Denvina the Government s Motion for a Stay Because 

4 

the Government Failed to Demonstrate that Either 

5 

Exceptional Circumstances Exist or that It has 

6 

Exercised Due Diligence in Reviewing the FBI Files 

7 

Relating to Mrs- Exner. 

8 

The Government's request for a stay of proceedings 

. 

9 

pending its review of the FBI records relating to Mrs. Exner v; 

10 

based upon a specific provision of the Freedom of Information 

11 

Act [5 U.S.C. §552 (a) (6) (C) ] , v/hich provides, in pertinent par 

• 

12 

that : ■ , - • • • . 

13 . 

. .If the government can show exceptional 

14 

circumstances exist in that the agency is exercis- 

. . 15 

ing due diligence in responding .to the request. 

16 

the court may retain jurisdiction and allov; the 

17 

agency additional time to complete its review of 

18 

the records. ..." 

19- 

This provision sets forth a two-part test with which the Govei 

20 

ment must comply in order to obtain a stay of proceedings-r 

21 

(1) The Government must show that "exceptional cir- 

22 

cumstances" exist; and 

23 

(2) The Government must show that it has exercised 

24 

"due diligence" in responding to the request ai 

25 

that it needs additional time to complete its 

26 

review of the records . 

27 

The Government failed to shov; either that exceptional circum- 

28 

stances exist/ or that it had exercised such due diligence . 


1 In addition to the above ruling/ tne District Court further 

2 ordered that the documents to v;hich the Government did not cla^ 

3 ' an exemption either under the Freedom of Information Act or unc 

4 • the Privacy Act should be immediately .made available to Ilrs^ E> 
5- for her examination. Pending Mrs. Exner's and the Court ’'s 

6 opportunity to review any documents disclosed to Mrs. Exner by 

7 the Government/ the Government v/as further ordered not- to dis- 

8 close -the contents of the documents to any other person or 

9 entity except ■ for' such disclosure which constitutes "routine 
10 use" as defined in the Privacy Act. 

'll The March- 15, 1976, ■ ruling by Judge Schwartz was 

12 memorialized in v/ritten form and filed and entered by the Cou.r 
1 , 3 . on April 9, 197 6 . 

14 On April 12, 1976, the date on v;hich the Government' 

15 answer to the amended com.plaint was due, and the date on which 

16 the affidavit or affidavits required to be filed by the Govern 

17 ment were due, the Government filed an ex parte motion seeking 

18 a stay of Mrs. Exner 's action, pending the Government's review 

19 of her FBI files- The Government's motion was based on a 

20 specific provision of the Freedom of Information Act [5 U.S.C. 

21 §552 (a) ( 6 )' (C) ] , v;hich allows the District Court, in its discre 

22- tion, the right to grant the Government a stay of litigation 

23 brought pursuant to the Freedom of information Act if the Govej 

24 ment can affirmatively demonstrate that "exceptional circum— 

25 stances" exist and that the Government is exercising "due dili 

26 gence" in completing it's review of the requested documents. I 

27 


8 ./ 5 U.S.C- §§552a(a)(7) and 552a{b). 
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gist of the Government's motion for a stay v;as b.ased on the cla 
that the FBI was backlogged in its reviev/ of Freedom of Infornal 


tion Act and Privacy Act requests, and that it did not feel it 
necessary to expedite its review of Mrs. Exner's files, even 
thouah the District Courts had already ordered that such a revie 
be completed by April 12, 1976. 

At the hearing on April 12, 1976, the District Court 
denied the Government’s request for a stay, but did- give the 
Government an additional 15- days in which to comply with the 
April 9, 1976, Order. 

On April 20, 1976, the Government filed its Notice oi 
Appeal from the Court ' s . April 20, 1976, Order denying the stay. 
On that same date, April 20, 1976, the District Court denied t> 
Government’s motion for a stay pending an appeal pursuant to 
Rule 62(c) of the Federal Rules of Civil Procedure. 

Because of the pendency of the District Court's Apx'ir 
1976, and April 20, 1976, Orders requiring the Government to 
complete its review of Mrs. Exner's file and file the required 
affidavits by April 27, 1976, this Court entered an order 
.temporarily staying the District Court’s orders of April 9 and 
April 20, 1976, pending this appeal. The Order of this Court ^ 
was filed on April 23, 1976. 


— / The ruling made by the District Court denying the Govern- 
ment's motion for a stay was memorialized by a vrritten 
Order filed and entered on April 20, 1976, and contained 
in the Clerk's Trasncript on pages 5 and 6. 


28 


/ / / / 
/ / / / 


/ / / / 
/ / / / 


• 

, * 

L 

1 

necessa^ to give the District Cou!^ a basis for granting a 

• 2 

discretionary stay. 

3 

The Government admitted in its papers filed in sunpo: 

4 

of its motion for a stay and in- the comments of its counsel 

5 

•during oral argument on the motion for a stay that it not only 

6 

had failed to begin a review of Mrs. Exner's records, but also 

7 

that it had refused to attempt to determine the scope of the 

■ 8 

■ requested records, so that it .was impossible to even estim.ate 

9 

hov; long it would take to complete its review of the records o 

• 10 

that reviev/ began. 

• 11 


12 

10/ The affidavit of Michael L. Hanigan, Special Agent of the 


FBI assigned in a supervisory capacity to -the Freedom of 

13 

Information-Privacy Act section of the FBI , filed in 


support of the Government's motion for a stay, noted: 

14 


"Since the volume of documen-ts involved [in 

15 

Mrs. Exner's request] has not been ascertained 
yet because the request has not been processed 

16 

preferentially out of order, it is not possible 
to project how long the review will take." 

17 

(Hanigan affidavit at page 11 , paragraph 12 .) 

18 

In oral argument at the April 12 , 1976 , hearing before 

19 ■ 

Judge Schwartz on the Governm.ent ' s motion for a stay. 

the Judge had the following exchange with Mrs. Zusman 

20 

of the Department of Justice: 

"THE COURT: Are you telling me that nobody 

21 

has looked at this file in connection with any 
of these proceedings? 

22 

"MRS. ZUSMAN: That, is what I was told. 

"THE COURT: Who told you that? 

23 

"MRS. ZUSMAN: I asked directly the individual 

attorney who is the FBI person at the FBI assigned 

24 

to this case. 


"THE COURT: What is his name? 

25 

"MRS. ZUSI4AN: Mr. Maschella. 

26 

"THE COURT: And no one in the FBI ever looked 

at this file in the Justice Division? 

"MRS. ZUSMAN: The Federal Bureau of Investiga- 

27 

tion, as you know is a separate subagency. When I 

28 

(Footnote 10 continued next pac 
8. ’ 




/ • 

• 

1 

transportation in appearing here. I have an idea 

2 

that you spent some time preparing for this hear- 

3 

ing and preparing these papers, and yet, the 

. 4 

Government has done nothing to comply v/ith the 

5 

Court's Order [of April 9, 1976]. • 

6 

"I just find it rather incredible to hear 

7 

that the Government hasn't even looked at the 

8 

file and doesn't even knov; v;hether it’s a small 

9 

file, a big' file, or what's, in it ^^ 7 heh obviously. 

’10 

the FBI provided the file to the Senate Committee, 

11 

v/hich has had the file and Mrs. Exner filed her 

12 

request over three months ago.” (Reporter's 

13 

Transcript of Proceedings, April 12, 1976, at 

14' 

page 20.) • - • ' 

15 

Judge Schwartz further noted: 

16 

"if the Gqvernment had used part of the effort — ' 

17 

3ust a small part of the effort — in -time that has been 

18 

required for you to come out here, for you to prepare 

19 

these papers and it is a rather thick bunch of papers 

20 

that have been prepared to take a look at the file 

21 

and to try to do v/hat the- Court requested, this thing 

22 

could already have been taken care of. 

23 

"Now, I think it is rather obvious to me that the 

24 

• 

25 

'26 

27 

28 

1 

11/ Evidence before the District Court indicated that the 
had compiled its records relating to Mrs. Exner 
and had turned them over to a Special Select Senate 
Subcommittee prior to September of 1975. See the Affi- 
davit of Judith Katherine Exner in Support' of Plaintiff's 
Motion for. an Ex Parte Order, filed February 19, 1976 
at page 2, line 20, to page 7, line 21. ■' 
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FBI just doesn't v/ant to give. this file out/ and I . 
don't think that they're being forthright in coming 
in and saying, well/ we don't have enough money to 
process this; -we don't have enough personnel to 
process it; we just haven't gotten around to it. 

I just don't think that that is a reasonable response 
to the Court's Order back on March 15." (Reporter's 
Transcript of Proceedings, April 12, 1976, at p. 22.) 

Not only has the Government failed to show that it h^ 

exercised due diligence, but also it has failed to demonstrate 
» ■ ■ * 

.any exceptional circumstances which relate to the present case 
The Government's argument in support of its stay centers on 
the claim that the FBI is without sufficient personnel -to revie 
all of the Freedom of Informa-tion Act and Privacy Act requests , 
v/hich have been filed, and that such requests should be reviews 
only in order of their receipt by the FBI- The Government 
suggests that it might begin processing Mrs. Exner's request ir| 
approximately four months, but notes that it could possibly be 
longer than four months. 1-7/ 

. A fair reading of Section (a) (6) (C) of the Freedour"^ 

!of Information Act indicates that the term "exceptional, circum- 

{ 

\stances” relates to the circum.stances surrounding an individual 
.^request, and not to circumstances which relate to the Govern- 
ment's overall handling of Freedom of Information Act requests J 




i?./ Affidavit of Michael Hanigan (see fn. 10, infra , at 
pag-3 8), at x^age 11, lines 8 to 32. 
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The Government further contends that it should be 


allov;ed to consider all requests for information on a "first- 


corns, first-served basis." — Respondents submit that not on 


is the Government * s position untenable and in direct contra- 


diction to the provisions of the Freedom of Information and 


Privacy Acts, but also that it is factually inaccurate, as 


demonstrated by the Government's oxra admissions. 


It is obvious that the Government does not treat all 


9 

10 

11 

12 

13 
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Freedom. of Information and Privacy Act requests on a first-corn 
first-served basis- In the affidavit o.f Quin3.an J. Shea, Jr., 
Chief of the Freedom of Information and Privacy Unit, Office 
of the Deputy Attorney General, United States Department of 
Justice, . Shea notes that: 

"Save in those relatively rare instances where 
an appellant can demonstrate a real and substantial 
need for preferential handling, I adhere to this 
practice [processing requests in their approximate 
order of receipt] as an almost absolute rule." 

[Emphasis added] ' ‘ ■ 

Shea ' s affidavit demonstrates that the Government does not alw 
treat all requests on a "first-come, first served basis”, but 


At page 8 of the Government’s Memorandum in Support of 
Government’s Motion for a Stay Pending Appeal, filed 
with this Court, the Government asks that this Court • 
determine that the handling of Mrs. Exner's request on 
a "first-come, first-served basis" is inherently fair 
and consistent with the Congressional intent behind the 
Freedom, of Information and ?r.lvacy Acts. 

See page 7, lines 2 to 8, of Shea's affidavit, filed in - 
the District Court on April 12, 1976, in connection with 
the Government's Motion to Stay Pending Completion of 
Reviev/'. 
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does qr^m preferential treatmen-e tiPcertain types of requests* 


Shea's affidavit, however, speaks only in terms of reguescs sen 


■j^Q the Government, and does not deal with litigated Freedom 


of Information and Privacy Act requests. Hov/ever, it does 


appear from the Af f idavit.^of Michael L. Hanigan, Special 


of the Federal Bureau of Investigation (X'Zho v?as assigned rn a 


supervisory capacity to the Freedom of Inform.auion— Privacy- Av-ts 


■ section of the FBI) , that litigated Freedom of Information Act 


and Privacy Act requests often receive preferential treatment. 
In Hanigan 's affidavit he notes that there have been several 


situations wjiere District Courts have ordered records to be 


ireviewed on a priority basis. iZ/ Apparently, the Government 


takes the position that it can, in its ovin discretion, determin 


which requests deserve preferential treatment and v?hich do not 


deserve such treatment, and which, court orders it v/ill comply 


with, and which court orders it will ignore - 


The fact that the FBI will consider handling a Freed 


of Information Act or Privacy Act request in an expedited raann 


can be demonstrated by reference to Exhibit "4" to the Amended 


Complaint in this action. Exhibit "4" is a copy of a letter 


from Quinlan Shea to Mrs., Exner’s attorney. In that letter. 


Shea indicates that he has determined that there is no basis 


for handling Mrs. Exner's request in an expedited manner. Ho^. 


ever. Shea does indicate that he v/ill pass the request on .uO 


iZ/ Hanigan affidavit at page 5, line 16, to page 7, lin? 
See footnotzG 10/ infra , 


/ / / / 


/ / / 


n 


Clarenc^PM. Kelley, Director of tr™FBI, for his -coiisideratioi 
Although the Government did not feel it was necessa: 
to give priority handling to Mrs. Exner’s request ^ District 
Judge Schwartz found, on the record before him, that such pri' 
handling was v;arranted for several reasons. At the April 20, 
1976, hearing at which the Court denied the Government’s moti 
for a stay pending appeal pursuant to Rule 62.(c) of the Eeder 
Rules of Civil Procedure, Judge Schwartz reviewed the history 
this litigation. After summarizing’ the' proceedings , Judge 
Schwartz noted some of the reasons contained in the record w 
Mrs. Exner’g claim should be given such priority handling: 
"The third question that has to be answered" is 
will the stay substantially harm other parties? Now, 
it appears to me that by • the time any appeal in this 
matter is decided, a number of months would pass, and 
Mrs. Exner's interest, as she has stated, in correct- 
ing • any false press stories or false facts that have 
been leaked or made public might be past remedy.' 

"Now, I think I should say that I have no par- 
ticular concern with Mrs. Exner as a person or what 


Shea's letter notes, in pertinent part: 

"This is in response to your letter of 
January 26, 1976, in which you set forth a 
list of reasons why you believe that the pend- 
ing request and appeal of your client, Judith 
Campbell Exner, should be given priority of 
handling over the several thousand previous 
requests still pending in the F.B.I. 

"I am sending a copy of your letter and 
my reply to Director Kelley for his considera- 
tion. In my personal view, however, the case 
for preferential treatm.ent is unpersuasive." ■ 
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1 



her^Rbtives may be. Evidently, it is alleged that 
she is going to v/rite a book or is in the course of 


\<;ritinq a book. 


She may have other motives. 


She has alleged that there is some fear of danger 
to her life because of the statements that have been 
leaked in the press coverage of possible under^TOrld . 
connections . - ' 

"She's also stated that she would like to know 


what's iu the file so that she can set the record 


straight, so to speak, if the file contains erroneous 
information. Again, I think that the Court- should 
take into consideration the fact -that, for v;hatever 
reason or whatever motives, Mrs. Exner kept the 
information that is now the hub of this controversy 
'.to herself for a period of perhaps 15 or 16 years , 
that she didn't. write any books, she didn't publish 
any of this information, and then she was subpoenaed 
before a Senate Committee and required to testify'. 

".I'm sure she was informed that the proceedings 


20 

21 

22 

23 

24 

25 

26 
27 


were secret, and then she found that the proceedings, 
at least insofar as they pertained to her, had been 
leaked obviously — and I can't imagine any other way 
than through . some Government source. 


2:^/ Prior to the April 20, 1976, Court appearance, counsel 
Mrs. Exner advised the Court that Mrs. Exner v/as not s 
ing the FBI materials for use in her book. Although 
information in the FBI records may corroborate inform 
in the book, it appears a certainty that the book v;il 
completed prior to the time Mrs. Exner would have the 
records available to her. 
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"Then, when the stories ^Kgan to hit th*e press 
and Mrs. Exner was made the subject of a great deal 
of notoriety and publicity, she then brought this 
action to see if she could have a look at the infor- 
mation and materials that are filed. 


"Now, I don't think that her application is a 
frivolous one, whatever her motives. The articles 
from the Nev? York Times that have been submitted by 
her counsel today, indicate that this matter is not 
a dead issue, but that she is still the subject of 
v e ry extensive notoriety and statements of. specific 
facts,’ the’ immediate source of which is not apparent. 

ic :k ^ ' . . , - , 

"I think that the- stay that's being requested 
here is one that would prevent Mrs. Exner from having 
the information that is specifically contemplated 
under the Freedom of Information Act. 

"Now, the observation is made, or has been made, 
and was made very strongly at the- last hearing on 
April 12 that there are thousands of requests for 
information, that Mrs. Exner should just wait in 
line. I would hazard^'^t^ guess^hat many, many of 


those thousands of requests may be trivial, may 
be curious ity [sic] seekers, may be 'persons who 
want information for various reasons. I think 
v/ith regard to Mrs. Exner, she is a person who is 

r — ^ 

herself directly concerned, and I don't think that 
< 

under the circumstances she should just have to wait 


in line. 


1 ’ r * 

1 

"The Government observes^^hat V7ith. regard' to any 

1 

2 

possible death threats against her or threats of harm. 


3 

that there is no evidence of that. Well, threats of 


4 

that kind frequently, or at least sometimes, do not 


5 

manifest themselves until some harm occurs. Whether 


6 

her fears are genuine or just imaginary, I think she 


7 

should be at least given the opportunity to see the 


8 

non-exempt materials in her file so that she can 

>= — 

. 

9 

perhaps be on her guard against harm, or perhaps 


, 10 

^ ^ ^ . 20 

these materials would set at rest her possible fears." — 


n 

‘ 


42 

The fact that many of the Freedom of Information Act 


13' 

and Privacy Act requests (which the Government wishes to revie 


14 

before dealing with Mrs. Exner’s request) are frivolous was 


15 

acknowledged by the Government. In Quinlan J. Shea’s letter to 


16 

Mrs. Exner’s counsel [Exhibit "4" to the Amended Complaint], S 


17 

admits "that many requests to the F.B.I. have been of a frivo- 


18 

lous nature. ..." It is for this reason, among others, that 


19- 

1 

Congress has provided a person requesting a review of his file 


20 

under the Freedom of Information Act or Privacy Act' an oppor- 


' 21 

tunity to expedite that review by commencing litigation in the 


22 

District Court. The Congressional intent to expedite actions' 


23 

brought pursuant to the Freedom of Information Act can be clea 


24 

seen from the language of the Act itself.-- 5 U.S.C. §552 (a') (4) 


25 

provides : 


26 



27 

^-2./ Reporter's Transcript of Proceedings, April 20, 197 6, at 
page 15, line 19, to page 20, line 11. 
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"Except as to cases the court considers of 
grifter importance, proceed in^P before the dis- 
trict court, as authorized by this subsection, 
and appeals therefrom, take precedence on the 
docket over all cases and shall be assigned for 
hearing and trial or for argument at the earliest 
practicable date and expedited in every x* 7 ay." 

Section 552(a) (4) (C) also demonstrates the Congressional inten 
to expedite Freedom of Information Act litigation by requiring 
the Government to answer a complaint under the Act "vrithin 30 
days after service" instead of the normal 60 days required by 

the Federal Rules', ' The Congressional intent behind the Freedoi] 

* 

of Information Act and the Privacy Act could be circumvented, i 
the Government were' allowed to make its ov;n determination when 
process Freedom of Information Act and - Privacy ' Act requests. 

Under the statutory scheme estab lished bv Congress , individual 

• — - - 

are given the option to "v;a.it their turn in line" and allov? thfl 


Government to process their request as soon as it is able to dq 
so, or the individual can expedite the procedure by filing an 
action in the District Court—afte-Jr—tha statutory time for the 


review of his file has passed, and thus expedite the revievr. 

■ — .... . ■ _ . - 

Obviously, unless there is some reason for expediting, . an 
individual normally v/ili not file such an action in the Distri 
Court. In the instant situation, Mrs. Exner has determined 
that there is reason to seek her records in an expedited fashi<| 
and the District Court, having full knowledge of the facts of 
this matter, has agreed. The basis for the Government's requa: 
stay order is without merit and the District Court did not abu; 


20 . 


^ .. 1 
! • . • 2 

3 

its discretion in denying the stay^^ 

3.3) The Order from Which the Government is AoDealinc is 

4 

not an Appealable Order. The Appeal should be Dis- 

5 

missed and the Action Allowed to Proceed in the 

6.. 

District Courts 

7 

\ 

Upon the filing of^^its notice of appeal the Governme 

8 

sought, and received, a temporary stay of the District .Court' s 

• 9 

. orders of April 9 and April 20, 1976. The basis of the Govern- 

10 

ment's request for .the temporary stay was contained in the 

11 

• affidavit of Eloise E. Davies, an attorney in the Appellate 

12 

Section of the Civil Division of the Department .of Justice. 

13 

Ms. Davies' affidavit v/as attached to the Government’s Motion 

14 

for Expedited Consideration of Government Appellants' Motion fo: 

.15 

Immediate Temporary Stay, filed with this Court. . In her affi- 

16 

davit, Ms. Davies states: 

17 

"If this Court does not immediately stay the 

18 

district court's order pending appellate review 

19 

the issue raised on this appeal will be rendered 

20 

moot because if the FBI delivers the documents in 

21 

question, the plaintiff v/ill have obtained sub- 

22 

stantially all of the relief sought in her FOIA 

23 

suit." [Emphasis addedl 

24 

Ms. Davies' contention is totally unfounded. The April 9, 1976 

25 

Order issued by District Judge Schwartz, which Order the Govern- 

26 

ment is s^v-xing to stay, is only an interim discovery orde r 

27 

does not resolve any of the. issues framed by Mrs. Exner’s Amend-: 

28 

Complaint. 

21. 



Although the Govern~.en-£ appealing from the April 


1976, Or^r in v;hich the District Court denied .the Government’' 


request for a stay pursuant to 5 U.S.C. §552 (a) ( 6 ) (C) , it is 
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important that this Court understand the provisions of the 

April 9,' 197 6, Order which the Government was seeking to stay. 

The April 9,' 1976, Order, in addition to requiring the 6ot*ern- 

ment to file an answer to the amended complaint, also required 

the Government to submit an affidavit or affidavits identifyinc 

the nature of the records maintained by the FBI relating to 

Mrs. Exner to which the FBI is claiming an exemption either unc 

the Freedom of Information Act or under the Privacy Act. The 

Government, pursuant to the April '9, 1976, Order was not requia 

to turn over any documents to Mrs. Exner to which 'an exemption 

was claimed. The only documents which Mrs. Exner was to recei^ 

pursuant to the April 9, 1976, Order were documents to v;hich 

21 / 

no exemption was claxmed. — 

'She fact that the Government might have to turn over 
to Mrs. Exner some non-exempt documents pursuant to the April S 
1976, Order does not mean that Mrs. Exner is obtaining any of 
the relief sought in her Amended Complaint. The Government is 
obligated, both under the Freedom of Information Act and the 
Privacy Act to turn over all • non-exempt documents to a person 
requesting those documents. The legislative history both c 

—/■ The entirety of the April 9, 1976, Order is set out in the 
Clerk's Transcript at pages 1 to 4. A portion of the Ord^ 
is quoted at pages 3 to 4, infra . 

22 / 

— 5 U.S.C. §ti52 (a) (6) (C) provides, in pertinent part, thati 

(Footnote 22 continued next pag« 
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th^ ^v-eedoni of Information Act and the Privacy Act make it cle^ 

A # 

that the^purpose of these acts was^o facilitate disclosure of 
person's record to that person (in the case of the Privacy Act 
or to any other interested party (in the case of the Freedom o 
Information Act) v/here the records are not subject to an exemp 


6 

7 

.8 

9 

10 

11 
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13 

14 
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16 


tion set forth in one of the Acts. In the Congressional findi: 
and statement of purpose relating to the Privacy Act, it was 
noted: - 

"The purpose of this Act is to provide certain 
safeguards for an individual against an invasion of 
personal privacy by requiring federal agencies , 
except^ as other\'7ise provided by lav7, to— f • 

”1. Permit an individual -to determine v/hat 
records pertaining to him are collected, maintained, 
used, or disseminated by such agencies; 

« * ic ii 
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(Footnote 22 continued) 

"Upon any determination by an agency to 
comply with the request for records, the records 
shall be made promptly available to such person 
making such request." 

5 U.S.C. §552 (a) (3) also provides that: 

. .Each agency, upon any request for 
records which (A) reasonably describes such 
records and (B) is made in accordance v/ith 
published rules stating the time, place, fees 
(if any) , and procedures to be fol-lov/ed, shall 
make the records promptly available to any 
person. " 

The Privacy Act contains a similar provision requiring th 
documents be turned over to a person if such documents ar 
not exempted by any provision of the Privacy Act. 5 U.S. 
§552a(D)U) . 
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"3. Permit an individual to gain access to 


in?irmation pertaining to hi^^n Federal agency 


records, to have a copy made of all or any portion 


thereof, and to correct or amend such, records." 


The primary purpose for litigating, a Freedom Oj. In.u( 


mation Act or Privacy Ac request is (in addition to expedrtind 


such requests) to contest tiie validity of any exemptions claxmi 
by the Government. 2^/ : 


Under the April 9, 1976, Order, the Government has m 


been required to turn over any documents to which a claim of 


exemption is being made. The' Order merely provides for an 


itemization .of document’s to which the Government- is claim.ing a. 


exemp'tion, an identification of the exemption, and sufficient 


detail about the documents so a court can determine v;hether an 


in camera reviev; is necessary. Such an order is merely a 


liminary order in order to facilitate the handling of F.reedora 


of Information Act and Privacy Act litigation. 


The April 9, 1976,. Order makes specific reference to 


Vaughn v. Rosen , 484 F.2d 820 (D.C. Cir. , 1973), cert, den. 41 


U.S. 977 (1974) . In the Vaughn case, the District of Columbi 


Circuit was asked to review a District Court order denying ths 


disclosure of records to an individual. In reversing the 


District Court's order and remanding it for further procee^j-ii> 


the District of Columbia Circuit noted the inherent difficult; 


Additionally, under the Privacy Act, litigation may be 
commenced in order to have the Government correc-t an 
error in a record, or to keep certain records private. 
Mrs . Exner is seeking both types of additional relies 
in her Amended Complaint. 
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in the h^j^ling of Freedoin of Infor^j^tion Act matters:. 

"The Freedom of Information Act V7as conceived in 
an effort to permit access by the citizenry to most / 

forms of Government records. In essence/ the Act 
provides that all documents are available to the 
public unless specifically exempted by the Act itself- 
This' Court has repeatedly stated that these exemptions 
from disclosure must be construed narrov/lyr in such a 
v/ay as to provide the maximum access consonant v?ith the 
overall purpose of the Act. By like token and specific 
■ \ provision of the Act/ when the Government declines to 
• disclose, a document the burden is upon the agency to 
prove ^ novo in trial court that the information sought 
fits under one of the exemptions to the FOIA, Thus the 
statute and the judicial interpretations recognize and 
-place great emphasis upon the importance of disclosure. 

Vin light of this overwhelming emphasis upon dis- 
closure/ it is anomalous but obviously inevitable that 
the party with the greatest interest in obtaining dis- 
closure is at a loss to argue with desirable legal 
precision for the revelation of the concealed informa- 
tion. Obviously, the .party seeking disclosure cannot 
know the precise contents of the documents sought; 
secret information is, by definition, unknown to the 
party seeking disclosure- In many, if not most, 
disputes under the FOIA, resolution centers aroxmd 
the factual nature, the statutori'" category, of the 
information sought. 


Z D . 


his . 


"In a very real sense , one side to the 
controversy -(the side opposing disclosure) is in 
a position confidently to make statements cate- 


gorizing information, . . (484F.2dat823) 


In order to allow the party seeking disclosure to present 
case* for disclosure, the court in Vaughn suggested the followih 
•manner in which the trial court could proceed with the litigati 
upon remand:' . ;■ ' . - . 

■"The problem of assuring that allegations of 
exempt status are adequately justified is the most . 
obvious and the most easily remedied flaw in current 
procedures. Xt may be corrected by assuring .Govern- • 
ment agencies that courts will simply no longer accept 
conclusory and generalized allegations of exemptions, 
such as the trial court was treated to in this case, 

. but will require a relatively detailed analysis in 
manageable segments. An analysis sufficiently detailed 
would not have to contain factual descriptions that if 
" made public would compromise the secret nature of the 
information, but could ordinarily be composed v/ithout 
excessive reference to the actual language of the 

document. ■ • 

"* * * 

"A need for adequate specificity is closely related 
to assuring a proper justification by the Governmental 
agency. In a large document it is vital that the agency 
specify in detail v/hich portions of the document are dis- 
closable and which are allegedly exempt. This could be 
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ac^l^evsd by formulating a of itemizing and 

indexing .that V70uld correlate statements m,ade in 
the Government's refusal justification with the 
actual portions of the docviment. 

"Such an indexing system would subdivide the 
document under con^deration into manageable peirts 
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cross-referenced to the. relevant portion of the 
Government's justification." . (484 F.2d at 826-287) 

By requiring such detailed affidavits the Appellate Court in 
Vaughn v/as attempting to formulate a procedure which would 
CD assure that a party's right to information was. not submerge 
beneath governmental obfuscation and mischaracterization , and. 
(2) permit the court system effectively and efficiently to 
evaluate the factual nature of the disputed information (484 
F.2d at 826) . . • ' 

District Judge Schwartz determined that the procedure 
suggested by the Appellate Court, in Vaughn presented the most" 
efficient method of proceeding. The order signed by Judge 
Schxvartz mirrors the language in Vaughn . Contrary to the Gove: 
ment's statement that the April 9, 197 6-, Order grants to Mrs. 
Exner "substantially all of the relief sought in her FOIA- suit 
the Order merely sets up a preliminary method to proceed vrith 
the litigation. 

The Government is, in essence, contending that Judge 
Schwartz ' Order is similar to the Order that was discussed in 
Theriault v. United States , 503 F.2d 390 (9th Cir. , 1974). 
Hov/ever, in Theriault , the District Court granted an order in : 
Freedom of Information Act case pursuant to Rule 34 of the 
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Federal Rules of Civil Procedurel ^hat order required the 
Go-vermr.lf^ to produce all of the dl^juted documents, and turn 
them o’ver to the plaintiff. Correctly noting that the effect ( 
the District Court's order was to terminate the Freedom of 
Information Act litigation, this Court vacated the District 
Court's order and remanded the case to the District Court for 
further proceedings in order to adjudicate the Government's 
claims of exemption. 

- The ' District Court's Order in the instant action is 
conformity with this Court's ruling ih Theriault , since it pro 
vides a method by which the Government's claimed exemptions ca 
be expeditiously litigated. Such expeditious handling of 
Freedom of Information and Privacy Act cases is required by th 
Freedom of Information Act, 5 U.S.C. §552 (a) (4) (D) . 

Based on a review of the April 9, 1976, Order, it is 
clear that the Order is merely an interim order and not a final 
order. The Order does not (as the Government would lead thiTs 
Court to 'believe) fully adjudicate Mrs. Exner's Freedom of 
Information Act and Privacy Act complaint. Interim orders, s\a| 
as the April 9, 1976, Order, are non- appealable. 

Normally, an order compelling testimony or product! 
of documents in an ordinary civil suit or criminal action is 
neither a final order nor an interlocutory order granting an 
injunction and is not appealable. Alexander v. U. S. , 201 U.S 
117-, 121, 26 S.Ct. 356 (1905); Lampman v, ' United States Distri 


Court, Central District of California , 418 F.2d 215 (9th Cir. ,| 
1969), cert , den . 397 U.S. 923 (1970); Theriault v. United 

States, suora; Borden v. Sylk , 410 F.2d 843, (3d Cir..', 1969). 
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In certain proceedings, ||pv;ever, where _ the entire 

2 

pur cose is the discovery of information, such proceedings are 

. 

3 

regarded as independent actions, with the result that orders 

4 

that finally compel or refuse to compel testimony or productio: 

5 

of documents are appealable as final orders. Theriault v. 

6 

United States, supra; 9 Moore, Federa.l Practice, *i[110.13[23 at' 

7 

page 157 (2d Ed., 1975) . However, an appeal can. only be had 

;■ 

from such orders when they are final and not interim orders. 

9 

Goldfine v* Pastore/ 261 F^2d 519 (1st Cir,. , 1958) » Goldfine 

10 

involved a proceeding by the Internal Revenue Service to enfo.r< 

.. • 11' 

a summons. The taxpayer appealed from an ’’interim order" of . 

12 

the District Court. The order was termed an ’’intertim" order 

• 

.13 

because it only required the taxpayer to turn over documents 

14 

that were non-questiqned ; all documents which related to any 

15 

tax year in which a contention was made by the taxpayer that t 

16 

statute of limitations would apply or other questioned documen 

17 

were excluded from the enforcement order of the District Court 

18 

The District Court expressly reserved jurisdiction of the pro- 

19 

ceeding so that the questionable documents could be more fully 

20‘ 

adjudicated- Based on the facts of the situation, . the First 

21 

Circuit Court of Appeals denied a motion for a stay holding th 

22 

the District Court’s interim order was a type of interlocutory 

23 

order not appealable to the Appellate Court. 

24 

The Ninth Circuit ruled on a similar question in 

25 

Chapman v. Goodman, 219 F.2d 802 (9th Cir. , 1955). In Chapman 

26 

a special agent of the Bureau of Internal Revenue' brought a 

27 

proceeding to compel an ’attorney to give testimony concerning 

28 

J 

tax liability of a client and to bring records relating to 

r\ 


xir.anciai transactions between nb^ttorney and client. The 
atterne^appeared .pursuant to the^Rbpoena, but brought no 
papers and refused to be sworn. The IRS agent filed an action 
in- the United States District Court seeking an order co-npslling 
the attorney to attend and give testimony and to produce • bock s 
and records. The District Court issued an order directing the 
attorney to appear and "to‘ -luring" all records relating to the 
financial transactions in question. The Appellate Court ruled 
that the District Court’s order simply required the attorney 
"to bring" the documents into the presence of the IRS agent, 
and if any issues ’of privilege as to testimony or documents 
arose, .then those issues could- be brought back before the tria3 
judge who could rule on them. Based on this interpretation of 
‘the order, the' Court of Appeals ruled: 

"Taking this view of the order, it would seem 
that the District Court really has not made a final 


order. 


(219 F. 2d at 806) 


The Ninth Circuit continued: 

"In the instant case, while attorney Chapman 
has been ordered to appear before Goodman Cand if 
that were all, the order might be considered final) 
it does not look as though the court belovr by its 
order has come to final grips with the ultimate 
issue, and that time will arrive when it defines ■ 
bv appropriate order what questions Chapman must 
answer and what if any documents must be produced." 


(219 F.2d at 806) 
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Based oi^phis interpretaition^of th^^^rder, the Ni^th Circuit 
Court of Appeals dismissed the appeal. • \ ' 

It is conceivable that pursuant to the District Court 
Order of April 9 , 1976, the Government will turn over no docu- 
ments to Mrs. Exner, and that it will claim that all documents 
in the FBI files relating to her are covered by some form of 
exemption.. Although Mrs. Exner would probably contest, this 
position, the Government would not have to turn over any docu- 
ments pending an adjudication of its claimed exemptions. Thus, 
the April .9^. 1976, Order of the District Court is an interim 
order which only allov7s this litigation to proceed expeditions! 
as provided ^for in the Freedom of Information Act. The Order 
is not appealable, and a stay is not warranted. 

4. CQMCLUSIOM . 

For the reasons stated herein, the Government’s mo tic 
for the issuance of the stay should be denied, and the temporal 
stay issued by this Court should be vacated. The Governm.ent ‘ s 

It is interesting to note that the Government is seeking 
a stay pursuant to a provision in the Freedom of Informa- 
tion Act. There is no similar provision in the Privacy- 
Act, and since Mrs. Exner 's Amended Complaint seeks 
relief both under the Privacy Act and under the Freedom 
of Information Act, there is no basis upon v/hich the 
District Court can stay the Privacy Act litigation. 

/ / / / ' 

/ /•/ / 

/ / / / 

/ / / / 

/■ / / / 


/ / / / 
/ / / •/ 
/ / / / 
/ / / / 
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TIME liIMITS 

Our petition for a writ of certiorari is due on May 5, 
1980. We have attached a draft motion for an extension of 
time. 
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• recommendatioms 

The FBI recommends certiorari. 

The Office of Information Law and Policy recommends 
against certiorari. 

I recommend against certiorari. 

■ QUESTIONS' PRESENTED 

1. Whether a plaintiff who obtains expedited handling 
of her FOIA request by order of the District Court has 
"substantially prevailed" within the meaning of 5 U.S.C. 
§552 (a) (4) (E) so as to be entitled to an award of attorneys 
fees and costs against the United States . 

2. Whether the Court of Appeals erred in holding that 
the District Court did not abuse its discretion in awarding 
attorneys’ fees against the United States. 


1/ The FBI initially recommended filing a petition for rehear- 
ing and a suggestion for rehearing eh banc . ^ During a telephone 
conversation with Ms. Linda Cole of the Civil Division, Special 
Aaent I ~| agreed that the Ninth Circuit was unlikely 

to grant rehearing en banc and that the filing of a petition for 
"rehear ih^y^touAd simply give the panel an opportunity to amplify 
its vie^\,/^^e^FBI therefore withdrew its recommendation in 
favor 
of certi 


^^ng but adhered to its recommendation in favor 
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STATUTE INVOLVED 


5 U.S.C. §552(a) (4) (E) provides; 

The court may assess against the United States 
reasonable attorney fees and other litigation 
costs reasonably incurred in any case under 
this section in which the complainant has sub- 
stantially prevailed. 

STATEMENT 


On December 24, 1975, Judith Exner submitted a Freedom 
of Information Act request to the Federal Bureau of Investigation 
seeking "access to any and all records filed under any of my 
names." (R. 473). On January 11, 1976, exactly ten working 
days later, she informed the Deputy Attorney General that 
the FBI had not responded to her request, that she deemed it 
to have been denied, and that her letter constituted an 
appeal requiring disposition within twenty working days. 

(R. 474) . Exner relied upon 5 U.S.C. §552 (a) (6) (A) and (C) . 

On January 15, 1976, the FBI acknowledged Exner 's 
request and explained that it could not fairly act upon her 
application until it had processed earlier requests from 
other people. Exner promptly sought priority treatment, 
averrring that she feared for her safety and that her records 
were of historical interest. (R. 475). On February 5, 

1976, the Deputy Attorney General refused to prefer her over 
the thousands of prior applicants and, on February 6, 1976, 

Exner sued to compel immediate disclosure. Exner based her 
lawsuit on the Privacy Act as well as on the Freedom of 
Information Act. 

In District Court, the government argued that FOIA 
requests had flooded the FBI, rendering it impossible for 
the agency to process them all within the time limits specified 
in 5 U.S.C. §552 (a) (6) (A) and (C) . Under the circumstances, 
the government contented that the fair and reasonable thing 
to do was to process each request in chronological order . 
Nevertheless, the District Court ordered prompt production of 
all non-exempt material. When both the District Court and the 
Court of Appeals denied the government's motion for a stay 
pending appeal, the FBI began processing Exner 's request out 
of sequence. 

On appeal, the Ninth Circuit ruled as follows: 


We hold the 'first in-first Q.ut' consideration 
of demands,' based on date of filing wi"th the . 

FBI, ordinarily seems' reasonable,’ and we hold 
that 'the filing of suit by a person demanding 
information can (but does not necessarily) 
move .such petitioner 'up 'bhe line,' i.e* 
create a preference, particularly if a Federal 
Court orders it. 

* * * "k k 

We therefore vacate the order of the district 
court appealed from herein, and remand -the 
case for a deteannination whether this 
appellant-defendant is entitled to any relief 
under 5 U.S.C. §552 (a) (6) (C) .... 

The Court of Appeals also declined to award costs or fees to 
either side, expressly holding that "no party has as yet pre- 
valied." Order dated November 15, 1976. 

On remand, the government moved for sxmmary judgment, 
arguing that the only docxaments which had not been disclosed 
were exempt. After re'viewing’ ail of the disputed documents' in 
caWera , the District Court found that 

Defendants have made the maximum reasonable 
disclosures to plaintiff of 'the docxamehts in 
question, and plaintiff has received the 
documents and portions of documents to which 
she is reasonably entitled under the Privacy 
Act and the Freedom of Information Act. ‘ Id . 

Subsequently, Exner moved the District Court for an award 
of attorneys' fees and costs which, under 5 U.S.C. §552 (a) (4) (E) , 
"may" be taxed against the United States "in any case under this 
section in which the complainant has substantially prevailed." 

The Court concluded that Exner had so prevailed because she had 
succeeded in forcing the government to expedite her request. 

The Court likened Exner to a "private attorney general," estab- 
lishing the important legal principle of "priority" in unusual 
situations. Opinion dated January 27, 1978. The amount assessed 
against the United States was $10,075.21. 

Exner appealed on the disclosure issue and you authorized 
us to file a cross-appeal on the attorneys' fee issue. We argued 
that an FOIA litigant cannot "substantially prevail" within -the 
•meaning of 5 U.S.C. §552a(4) (E) unless s (he) obtains some 
sort of disclosure which the government would not otherwise 
have made. Expedition alone would not suffice. We also 


argued that Exner. did not prevail on the' Wer'its of her . 
expedition claitn.: she had obtained preferential treatment 

only because of. the government’s failure to obtain a stay 
pending our successful appeal on that issue. Finally / we 
argued that the district court had abused its discretion in 
awarding fees because Exner ’ s lawsuit had produced no public 
benefit, because she had a commercial motive for filing suit 
and because the FBI had a solid legal basis for its actions. 

A copy of our brief is attached. 

The Ninth Circuit did not discuss any of these issues . 
Indeed, it disposed of our appeal with the unelaborated and 
somewhat inapposite statement that the district court ' s 
findings withstood analysis under Rule 52, Fed. R. Civ. P. 

• PrSCUSSTON 

We share the FBI ' s irritation over the Ninth Circuit ’ s 
disposition of this appeal. It is galling to pay attorneys' 
fees in a case which vindicates the government's behavior on 
all counts. In connection with the first Exner appeal the 
Ninth Circuit upheld the FBI ' s practice of processing requests 
on a first-in-first-out basis. During the proceedings on 
remand and on the .second appeal both the District Court and 
the Court of Appeals found that the agency had made the 
maximiam reasonable disclosure. It is difficult to see what 
else the Bureau could have done to comply with the statute. 

Nonetheless, we do not regard this case as an appropriate 
vehicle for certiorari. The Ninth Circuit's decision has 
very little adverse precedential significance. Most agencies 
do not have enormous backlogs of FOIA requests. Moreover, 
the standards which a litigant must meet in order to obtain 
expedition are quite stringent. See' Exner v. Eed'erai' Bureau 
of Investigation , 542 F.2d 1121 (9th Cir. 1976) ; 'Open America 
V. Watergate Special Pro's'e'c'u'ti'on Force , 547 F.2d 605 (D.C. Cir. 
1976) . As a result, very few FOIA cases involve preferential 
handling. The FBI has had only three such cases. No other 
agency has had any. 

Moreover, we can probably distinguish the Exner decision 
from subsequent cases involving expedited handling . The Ninth 
Circuit affirmed the district court's decision without comment 
and that decision rests in part upon the fact that Exner 's 
suit proved to be one of the test cases on the question of 
preferential treatment. The court apparently believed that 
Exner had served the public interest by acting as the trail- 
'blazer on this issue. Subsequent litigants will not be able 
to advance this claim. 


• .CONCLTJS’I'QN’ 


For the foregoing reason's, I recoinmend against certiorari. 


ALICE DANIEL 

Assistant Attorney General 
Civil Division 


By: 


Thomas S , Martin 

Deputy Assistant Attorney General 
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I am enclosing for your review a recent decision of the 
United States Court of Appeals for the Ninth Circuit which 
sets unfavorable precedent under the attorney's fees provisie 
of the Freedom of Information Act. We are presently consideit^ 
ing whether to file a petition for rehearing and a suggestion' 
for rehearing en banc; we may ultimately have to consider 
whether to file a petiton for a writ of certiorari. Your 
comments will help us to ascertain the extent to which the 
Ninth Circuit's decision adversely affects, .the goverrm^. 

Briefly, the district court awarded attorney s fees to 
the plaintiff even though it had upheld every single one of 
the government's claimed exemptions. The court theorized 
that the plaintiff had "substantially prevailed'' within the 
meaning of 5 U.S.C. §552(a) (4) (E) because she had obtained a 
judicial order directing the F.B.I. to process her request 
ahead of the prior requests of other individuals. The 
government appealed, contending, inter alia , that an 'FOlk ^ 
litigant cannot substantially prevail within the meaning o€ 
the' fee provision unless (s)he obtains some sort of disclosure 
which the government would not otherwise have made. ■ A copy 
of the government's brief is attached. The Ninth Circuit 
affirmed the decision of the district court as a factual 
finding which withstood review un^r the clearly erro^ous 
standard. 

I We would appreciate your comments on all aspects of the 
decision. However, we are particularly interested in your 
views on (1) the extent to which government agencies find it 
impossible to comply with the time limits of the FOIA and^ 
resort to processing requests on a first-in-first~out basis, 

(2) the extent to which the courts have been ordering govern- 
ment agencies to process certain FOIA requests ahead of 
others, and (3) the extent to which such court orders “dferup’b 
an agency's ability to process all FOIA requests in the most 
efficient possible manner. 3 FEP 14 1950 

Pleile send youa: comments to Linda M. Cole, Room-6’61'07 
Appellat,e .Staff Civil Division, Department of Justice, 
Washington^ D. •’"C.t' 23^5^0 . You may also telephone Mrs. Cole 
at 633-3525. Thank you for your cooperation. 
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to San Francisco dat^4d 


^ \ Enclosed for the Legal Counsel Division and Los Angeles 

X \ are two copies each of Docket Sheets of captioned matter. 

\ Pursuant to referenced telephone conversation, San Francisco 

obtained the enclosures from the 9th Circuit Court of Appeals. They 
are being forwarded for information. 
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78-1152, as of — 4/20, aplt ' s (Exner) motion for 






consolidation of appeals 78-1152 and 78-1880 and combined 
— p^xeting scn^^^dnlfiT mot -ion fnr o^-!- o-f -i-r> 






nrief; affidavit in support. 4/17 (Schickele) ec 
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Filed as of Apr. 27, in 78-1152, order (BR) Upon due consider 

it ion 





® motion, these appeals #'s 78-1152 & 78-1880 are cons 
lidated, aplt in Appeal No. 78-1152 shall be deemed aolt for 






purposes ot briefing pursuant to Rule 28(h), F.R.A.P, , and 
,e If granted an ext of time through May 26. 1978 in which 






to file her brief, -fn- ^ 




- 


FOR FURTHER PROCEEDINGS SEE 78-1152 


I 


vB 15 

As of 2/12/79 

■ARGUED-^ SUBMITTED Before- ELY, WALLACE. C.T.T , PFfRCFRcjnw ni 

lyyiim 

BBR 


1 

ar 6 

’8-1152, Itr ata. Peb 28. 1979. fron 


—4^ 

/ 


1 

• 

^ ept oi Justice, re documents submitted to DC in camera. ( 


mS 

USm 



:ar 28 

Piled in 78-1152, Aplees ' motion to recuse. 3/27 (panel) ec 





r 3 

..Fi-lexi in 78-1152, as of Apr 2, order CE) granting anlee’s 






iiiution CO recuse, -dnif- 





r 3 

Recvd in 78-1152, from aple (USA) Itr dtd. Mar 30,1979. re 






CO ------- xn x.uns v. i^eii. ("T,’!, Pregerson) 

cc. Judge Goodwin (reolacinq Judae Ely) 





X 12 

Recvd in 78-1152, from US Dept of Justice Itr dtd. Apr 9 197- 

B 




^■1 

- 1 _ . f oy-x:vion R^ar-V. DepL ul Ju 




ui, Pregerson) ec 



4?i PREGERSON) the 





i? wxrnarawn rrom submission no tfte tormer panel of 
.Judges^l^^rHi^^^ and Pregerson. and will be resubmitted 





from the dSL t^oodwin, Wallace and Pregerson 28 days 

4n T i this order upon the briefs and records-now 





ua me and upon tne tape-recorded oral argument. r7=m^ 




m 

Recvd in 78-1152, letter dtd. May 10,1979, from the US Dept 




■ 

or Justice, w/(Mpies or the isc cir Decision in irons v. Bel^ ' 
and 4th Cir decision in Ryan v. Dept of Justice, requesting 




■ 

that they be made available to Judge Goodwin, (see entries 
-Qf 4/3/79 & 4/12/79) tn "r;" 




I20 

Rec*d in 78-13 52 Ap.les Add'l citations. (panel) -vt- 




L_ 




f 

L ^ . 

■■ 












JUDITH KATHERINE EXNER, APLE 
VS. ■ ‘ . 

‘FBI, APLT-S. ‘ 


78-1880 
(SECOND SHEET) 


DC; SOUTHERN. CA. 


DATE 

1980 


Feb 

4 

Feb 

4 I 

Feb 

4 

FEB 

13 


Feb 

20 


ORDERED OPINION (GOODWIN) PREGERSON (CONCURRING) FILED & JUDG TO BE FILED 

i& ENTD; — i 

j Filed opinion - Affirmed JS/^a 

Filed & Entered Judgment, -rmc- ^ ; 

Filed aplts* (FBI.et al) motion for 21 day ext, of time to fij ! 
petition for rehearing & suggestion for rehearing en banc. . 
i (panel) 2/12 -dh- ^ j 

Filed order (G) GRANTING defts/aplt*s motion for an ext of twenty-one (21)i 
days to tile a petition for rehearing and suggestion ot the appropriateneJi 
of rehearing en banc, -rmc- i' 


960 


MANDATE ISSUED 


REQORDRBT'O Date: 

_R/T’a: VoKs) 


Eny, { )Scaled 







D.C.NO. CV 76-89-S IR'W 

D. c. Judge Hon. E.J. Schwartz 

Notice of * ’ ’ ' (jNiTEb’ STATES Court OF Appeals 

appeaifiied March 24, 1978 FOR THE NINTH CIRCUIT 


78 - 18-80 


... FED. REP. 2ND. P . * , 


FPI LC lf-73 lOM 9000 


CIVIL 

^ f ^ . 

DC : SOUTHERN CALIFORNIA 

PREV.:' 76-1903 (rem. , 9/30/76, BA, 
G 6c Takasugi) 



Fo 7' Afqx^Txixtx Anpellee: 

JUDITH KATHERINE EXNER, 

Richard C. Leonard, Esq. 


Plaintiff /Appellee, 


VS. 



FEDERAL BUREAU 
INVESTIGATION, 

OF 

et al. , 

Defendants /Appellants . 

For Appellants: 

UNITED STATES ATTORNEY 
John R. Neece, AUSA 
Chief, Civil Division 






78-1880 


date 

1978 


F^l.iNG6>PROCEEOINGS 


CLERK’S FEES 


appellant appelli 


i ? - R . 2Q — DOCK ETED CAUSE AND ENTERED APPEARANCES OF COUNSEL. 

2 Pr_^_ Filed in 78-1152, as of 4/20, eolf s (Exner) motion to-r 

appeals 78-1152 and 70-1880 and combined 

affidnvit xn support. 4/1 7 (Schickels) ec 

ll' 78-1152 order (BR) Upon due consider ation 

these appeals #'s 78-1152 & 78-1880 are cons ^ 

-3^« jated, apl-c in Appeal N o. 7 8-1152 shall be deemed aplt for 

purposes of briefing pursuant to Rule 28(h), F’.R.A.P. and 
through May 26, 1978 in\vhleh 


As of 2/12/79 
B 15 _ARGUED_iSl_SURM' 


for further proceedings see 78-1152 

■TTEF) R(afnr»o» E LY, WALLACE. O.T.T . PRFCFPc^f 


76-1152, Itr dtd. Feb 28, 1Q7Q. tvr^r^ 

^ ^ ept or Justice, re documents submitted to DC .in camerT Tr 

78-1152, Aplees* motion to recuse. 3/27 (panel) ec 

cc Judarr''^''''-' / — V- ^eii. C l?! - Pregerson) iF~ 

^ Judge Goodwin (replacing Judg e Ely) 

— of>ustic. itr ata. *pr 9,197. 


3'iI.ElWAKEl 


>anel) ec 


(G, Tfl, Pregerson) ec 


TETprc crz 55n 


— ra!LU.'^!! ML. PREGERSOm rh. 

Judees Sv rrom suDmission to the former panel of 

an d Pregerson, and will be resubmitted 

from thr'da^e'^of^i^M^'' v,ooawin, Wallace and P regerson 28 days 

r I ^ order upon the briefs and records -now'^ 

file and upon the tape-recordea oral argiament. - rimt - 


^4 Recvd in 78-1152, letter dt d. May 10,1979, from the US Dept 
or jusrice, w/ copies or rne 1st Cir. d ecision in lions v. Be: 

— — 4 th Cir decision in Ryan v , Dept of Justic e, requesting 

that they be made available to Judge Goodwin, (see entries 
O f 4/3/79 ^ 4/ 1 7/79) to »g» ec 

E2 Rec’d in 73-13 52 Ziples Add'l citations. (panel) -vt- 


^ .Si-a-v.'- C.iC.7>iXv o ) 


JUDITH KATHERINE EXNER, APLE 
VS. ■ . 

FBI, APLTS. ‘ 


78-1880 
(SECOND SHEET) 


DC: SOUTHERN, CA. 


DATE i| 

1980 i 


EILINGS-PROCEEDINGS 


APPELLANT 


! ORDERED OPINION (GOODWIN) PREGERSON (CONCURRING) FILED & JUDG TO BE FILED 

j|& ENTD; " ;; 

Feb 4 ii Filed opinion - Affirmed 


Feb 4 jj Filed & Entered Judgment. — rmc— 


FEB 13 l iFiled aplts* (FBI.et al) motion for 21 day ext, of time to fil ' 
jjpetition for rehearing & suggestion for rehearing en banc. ■ 


Feb 20 




Filed order (G) GRANTING defts/aplt’s motion for an ext of twenty-one (21' 


ays to 
f rehea 


iftP MANDATE ISSUED 





D.C.NO. CV 76-89-S 

Noticcof UNITED States Court of Appeals ® 

appeaifiied December 14, 1977 FOR THE NINTH CIRCUIT 


11'^ 
X X o 


o A 


FED. REP. 2ND. P . , . 


CIVIL 


DC : SOUTHERN CALIFORNIA 


JUDITH KATHERINE EXNER, 


Plaintif f /Appellant , 


FEDERAL BUREAU OF INVESTI- 
GATION, et al. 


Defendants /Appellees 


APPELLANT S ACCOUNT 


JAN 3 1 


63s- 


OC-NSOi .IjjA'rED '-VS/J' , 78-1880 


FPI LC 11.75 lOM 9000 


PREV. : 76-1903 (rem. , 9/30/76, BA, 

G & Takasugi) 


For Appellant: 

Richard C. Leonard, Esq 


For Appellee: 

UNITED STATES ATTORNEY 
John R. Neece, AUSA 
Chief, Civil Division 


BALANCE 


RECEIVED 


DISBURSED 


I 










Kca 


1978 



CLERK'S FEES 


APPELLANT APPELL 


'AN 23 


'AN 25 


Feb 9 



\pr 21 


DOCKET FEE PAID. - nw 


DOCKETED CAUSE AND ENTERED APPEARANCES OF COUNSEL. nw 


TRANS RECORD ON APPEAL IN 
five VOLUMES: VOLS . I- II, PLDGS , THREE CERT COPIES; VOLS 
III-V, R/T'S, ORIG & ONE COPY. -dmf- 
Apit's briet due March 20, 1978. -dmf- 

Filed, as of Mar. 13, motion & order ..(CLK) Granting aplt an 
ext if time to and including April 24, 1978 in which to file 
her opening brief. Subject to reconsideration if any objection 
filed within 7 days. -fn- 


Filed as of 4/19^ aplt * s (Exner) motion for consolidation o: 


appears and 78-18S0 and combined briefing schedule; 

motion for ext of trine to file opcnina brief; affidavit in 


support. 4/17 (Schickele) ec 
FILED AS OF 4/21/78, CBRT SUPPLBMHN'TAL RECORD ON APPEAL IN 
ONE VOL. OF PLDGS, VOL. II -A, THREE CERT COPIES. P.EjCQ_RD IN 
^£I1L„V0LS . -ma - 


$50. 00 


Filed, as of Apr. 27. order. (BR) Upon due consideration of 


aplt's motion, these appeals #'s 78-1152 & 78-1880 are 
consolidated, aplt in Appeal No. 78-1152 shall be deemed aplt 


for purposes of briefing pursuant to Rule 28(h), F.R.A.P., and 
she''is granted ext of time through May 26, 1978 in v/hich to 


file her brief. -fn- 


Jun 5 I Filed 26 Aplt's Opening Briefs 5/26 


-irv- 


ne 22 Filed motion & order (CLK) Granting aples (FEDERAL BUREAU OF 
’ "investigation, WILLIAM H. WEBSTER, & GRIFFIN B. BELL) an ext 
time to and including July 26, 1978 in v/hich to file their 


rief. -fn- 


Filed, as of 7/31/78, motion & order (Clk) granting defts 
leave to fil e their b rief one day out of time. na. 

3 ||Fired, as of July 31, 25 Aplees ' Briefs (FBI, et al) 7/27/78 


Filed, as of 8/14/78. motion & order (Chief Deputy Clk) 

granting pltf-aplt and aple (EXNER) an extension of time to 
and including September 15, 1978 in which to file her reply 
birisf • — 

Fil-ed. as of Seot. 14. motion & order (CLK) Granting pltf-apl- 


and aple (JUDJLTH EXNER) an ext of time to and including Sept. 

fil e her reply brief, -fn- 


ct 4 I Filed, as of Oct 3. 25 Aplt*s Reply Briefs (Exner) 9/2 








(SEE SECOND SHEET) 






















7 ^ 78 - 1.152 ■ 

(SECOND SHEET). 


: » "" ' - ^ 

. im 

1 . - 

> ‘ CLERK'S 

1 ' FILINGS-PROCEEDINGS ' - ■ 

■ 1 apfelCant ji 

y 

^ Oct 17 

.^i^ed, as of Oct. 16, motion & order (CLK) Granting ani 

i 

j 



fin oot. 30, 1978 

1 

1 

I. 

Nov 2 

: ,P Aplee/Cross-Aplts* Reply Briefs (FBI , 

al 

1 

!: 

fO'iO 

j 10/30/78 -dm-F- : * 

1 

V 

i| 

{[ 

FEB 15 ! 

1 As of 2/12179 

:_ARGUED & SUBMITTED Before: ET.Y. WAT.t.ahf c J J . PRFGFRBnw nr 

^END 

* M O 

APED'; 

Mar 6 



Recvd as of 3/5, Itr dtd. Feb 28, 1979, from US Dept of \ UP j 

■ -3373 '! 

' |i 

j 

xe aocumen-cs suDinxtted to DC irr camera » rrSabel) er 

1 

Mar 28 

Filed Aplees' motion to recuse, 3/27 (panel) ec 

i 

I 

a 

:i 

Apr 3 

Filed, as of Apr 2, order (E) granting aplees’ motion to recuJ 

p 

i 

e. 

dmf| 

Apr 3 

Recvd from aple (USA) Itr dtd. Mar 30,1979, re 1st Cir. dec 

is ion 

I! 

jl 

|j 

-Lii xxons V* irjeij., ^y\^I Sc Pregerson) ec 

cc. Judge Goodwin (replacincr Judge Ely) 


,\ 

i| 

Apr 12 |j 

\ 

Recvd from US Dept of Justice Itr dtd, .Apt 9,1979, with copies | 

’» 

ij 

Apr 26 i 

of Fourth Cif, upiniun. XU Kyaii V. DeoL. of OUSLice. ■ ( G r-^firr-frr?»TT 7 =rr 
As of Apr 23, FILED ORDER (G, NL. PREGERSON) the matte-r -f « j! " 

son )f~ 

j 

i 

Withdrawn from submission to -the former~p£hei of "Judges ETy — i! 
— flface^ and__Pregerson, and will be resubmitted to the ’ !* 

/ i 

, 1- 

' 1 
2 

^^oodwin, Wallace and Pregerson 28 days from ii 
-gif, date of this order upon the briefs and records now on !‘ i 

1 

\ 

file ana upon the tape-recorded oral argtment. -dmf- ! 

i. 

1 

J 

May 14 | 

Recvd from US Dept of Justice letter dated May 10,1979, w/ccj.pies 



or the 1st Cir decision in irons v. Bell and 4th Cir d~e'cisi6n 
V. Dept of Justice, requesting that thev be mad^ t- T 

f 

1 

1 

) 

available to Judge Goodwin, (see entries of 4/3/79 & 4/12/79' 
” ) — — 

) ec 


JUI. 20 

Rec’d Aoles ' Add’l citations , fpanol) _tr^- 


J 

1980 1 

Feb 4 i 
w 

Feb 4 ! 

1 "" 

^gED OFINTON fnoonWTMl Purr.Fppnw l^eoncroRINC1 ftt.ed s .nmn rr, BF FT,pJ’ 
Filed opinion - Affirmed |= 

— 

1 

1 

i 

1 

Feb 4 

Filed & Entered Judgment, -rmc- I" 


r 











FIUNGS-PROC£EOINC8 


CLERK'S FEES 


1978 


appellant 

APPELL 

'AN 23 

DOCKET FEE PAID. -* nw 

S50. 

no 



DOCKETED CAUSE AND ENTERED APPEARANCES OF COUNSEL. nw 




Feb 9 

_FILED, AS OF JAN 30, 1978 CERT TRANS RECORD ON APPEAL IN 





liVL VOLUMES: VOLS . I-II, PLDGS , THREE CERT COPIES; VOLS . 
III-V, R/T’S, ORIG & ONE COPY. -dmf- 




: eb y 
•Jar 14 

Apif s briet due March 20, 1978. -dmf- 

Filed, as of Mar. 13, motion & order (CLK) Granting aplt an 



i 


ext if time to and including April 24, 1978 in which to file 
her opening brief. Subject to reconsideration if any ob lection 



! 


filed within 7 days. -fn- 




\pr 21 

Filed as of 4/19^ aplt’s (Exner) motion for consolidation of 



1 

1 


appeexs and ;8-18S0 and combined briefing schedule; 

motion for ext of time to file openino brief? affidavit in 



j 

•?r 25 

4/17 (EchicRele) ec 

irILED AS OF 4/21/78, CERT SUPPLEMENTAL RBCOPJJ ON AT^PSAL IN 





Uin'B VOL. OF PLDGS, VOL. II -A, THREE CERT COPIES. P.E.''^RD tn 
,S i:-LJ/OLP. -ma- 


■ 


lav 1 

Filedj as of Apr. 27, order. -(BR) Upon due consideration of 


■ 



aplt's motion, these appeals #'s 78-1152 & 78-1880 are 
consolidated, aplt in Appeal No. 78-1152 shall be deemed aplt 


■ 



for purposes of briefing pursuant to Rule 28(h), F.R.A.P., and 
sh-e ‘‘is granted ext of time through May 26, 1978 in which to 





file her brief. -fn- 




Jun 5 

Filed 26 Aplt's Opening Briefs 5/26 -i-rv- 




jne 22 

Filed motion & order (CLK) Granting aples (FEDERAL BUREAU OF 





INVESTIGATION, WILLIAM H. WEBSTER, & GRIFFIN B. BELL; an ext 
of time to and including July 26, 1978 in v.’hich-to file their 





brief, -fn- 




lUG 3 

Filed, as of 7/31/78, motion & order (Clk) granting defts 
-leave — to file their brief one day out of timp.. -nw 





Filed, as of July 31, 25 Aplees' Briefs (FBI. et al) 7/27/78 

Illll^^§l 



HI 

Filed, as of_8./X4/78, jnotion & order (Chief Deputy Clk) 

■■ 



HU 

granting pltf-aplt; and aple (EXNER) an extension of time to 
and — including September 15, 1978 in which to file her renlv 




8IRIBI 

^ 

J'lled, as of Sect. 14. motion & order (CLK) Granting pltf-aplt 





and aple (JUDITH EXNER) an ext of time to and including Sept. 
-1978 In which to file her reply brief, -fn- 

■1 



•ct 4 

Filed, — a^ — o^f Oct 3, 25 Aplt’s Reply Briefs (Exner) 9/29/78 










(SEE SECOND SHEET) 






















7 ^ 78-1152 . 

(SECOND SHEET). 


ll " : 

1 CLERK'S 

1 y/B li ' i'lLINGS-PROCEEDINGS . ; — 

^ j APPELLANT 

Oct 17 

Oct. 16, motion & order (CLK) Granting aol ts 

i 

\ 


i ^ time to and including Oct. 30‘, 1978 

liin which to file its brief, -fn- » »/o 

i 

:\ 

’j 

Nov 2 

_Filed^^s_of Nov 1, 25 Aplee/Cross-Aplts * Reply Briefs (FBI. 

St al 

•1 


jl 10/30/78 -Hnif- ^ ^ ^ 

1 

! 

i| 

jj 

FEB 15 

As of 2/12/79 ■■ ( 

AFGUED & SUBMITTED Before: ELY. WALT.AGF . n.T.T PRvriTrRQnM n t 

JALEND 

!■ 4 0 

• U?ED'; 
.J373jL 

h 

!* 

Mar 6 

* ^ 

Recvd as ot 3/5, Itr dtd. Feb 28, 1979, from US Dept of i i^/ 


i.e uuCuiiifciii'ts suDraxn*cea "co jju xn cam 0 xa* (paH6l) sc 

i 

Lt • 

;i 

:» 

Mar 28 

Filed Aplees' motion to recuse, 3/27 (panel) ec 

1 

’A 

i 

•1 

Apr 3 

Filed, as of Apr 2, order (E) granting aplees' motion to recus 

i'e . 

dmfn 

Apr 3 

Recvd from aple (USA) Itr dtd.' Mar 30,1979, re 1st Cir. dec 

is ion 



xii xxons V* jrsexx, ^v^Q. 6c Fregerson) "ec~ — ~ 

cc. Judge Goodwin (replacing Judge Ely) 


J 

li 

Apr 12 

1 Recvd from US Dept of Justice Itr dtd, A.pr 9,1979, i;ith copies 

i! 

Apr 26 

Oj. TOaruii v,ii, opinion x.a Rvan V. Dept-. Of OlTStiCe. — ('G . V?.!'; — Rretrer 
lA® — A pr 23, FILED ORDER' (G, WL, PREGERSON) the matter is p 

son )r 

1 

i 

withdrawn from submission to the former panel ot Judges Ely, i. 
.. Pregerson, and will be resubmitted to the !' 

/ 

« i 

' 1 

.panel of Judges Goodwin, Wallace and Pregerson 28 days from i: 
Ltne_dat^ of this order upon the briefs and records now on i i 

! 

\ 

i 

Ixie and upon ttie tape-recorded oral argument. -dmf- ! 

i 

.1 

May 14 j 

Recvd from US Dept of Justice letter dated May 10,1979, w/ccipies 

■ 

I 


w.*- <-iic xst uxr aecxsion xn irons v. Beir and 4th Cir decisio 
in Ryan v . — Dept of Justice, reguestinc that they be madd t- ■ | 

n 

1 

-1 

) 1 
>i 

available to Judge Goodwin, (see entries of 4/3/79 & 4/12/79 

Lhn-.»G'') . / / / :7 

) ec 

! 

II 

JUI. 20 !| 

Rac’d .ziDle s’ Add’ 1 citation.^ . fuanel^ 


1 

1980 I 

Feb 4 ' 

ORD^ED OPINION (GOOPFUN-) PREGERSON fTLEP /v .-nmc to rp RTTr•T^i• 

X 

\\ 

Feb 4 ! 

Cc JiNTD. 

_Filed opinion - Affirmed ' 


,\ 

\ 

Feb 4 
■ FEB 13- . 

Filed & Entered Judgment, -rmc- ; 

- . • 

j^-xled in — 1880 , — anl -f-c: t — r.TrnT — ^ ^ 4 ^ x' _ ^ t ' 


\ 

'{ 

1 

! 

' * ±ui — z:rx aay ex'L-; — ox 

a" ^°r ^ suggestion for reheerini: 

j 

) 3.1 MaI: 

BS® MANDATE ISSUED . 2 6 R 

80 =1 

1 



— 1. *.7^ 1 ■■■■■!■» .1 ■ ■ 


— . |i 1 ‘ 

Exh'sj _^Bx,_«.Env, ( i) Sealed i 

— — — — . T ». /I.S.- 1 'lit il. 

UTiTQ- MW. 1 4 1 i ' • «• * 
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